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EDUCATION COMMITTEE 

EXTRACT FROM THE MINUTES 

19th Meeting, Session 2 (2006)

Wednesday 27 September 2006

Present:   

Ms Rosemary Byrne Lord James Douglas-Hamilton (Deputy 
Convener) 

Fiona Hyslop Adam Ingram 
Mr Kenneth Macintosh Mr Frank McAveety 
Dr Elaine Murray Iain Smith (Convener) 

Also present: Alex Neil. 

Apologies were received from Ms Wendy Alexander. 

Adoption and Children (Scotland) Bill: The Convener moved motion S2M-4844 — 

That the Education Committee considers the Adoption and Children (Scotland) Bill at 
Stage 2 in the following order: Sections 1 to 8, sections 47 to 63, section 79, sections 9 
to 46, sections 64 to 78, and sections 80 to 113 and, that each schedule is considered 
immediately after the section that introduces it.  

The Committee agreed to the motion. 
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3487  27 SEPTEMBER 2006  3488 

Subordinate Legislation 

Regulation of Care (Social Service 
Workers) (Scotland) Amendment Order 

2006 (SSI 2006/453) 

12:34 
The Convener: Item 8 is consideration of 

subordinate legislation. The amendment order, 
which is subject to the negative procedure, 
contains three descriptions of social work service 
workers involved with day care. No member has 
asked for Scottish Executive officials to be present 
to clarify any points and the Subordinate 
Legislation Committee made no recommendations 
on the order. 

As members have no comments, are we agreed 
that the committee has nothing to report on the 
order? 

Members indicated agreement.

Adoption and Children (Scotland) 
Bill

12:35 
The Convener: Item 9 relates to our stage 2 

consideration of the Adoption and Children 
(Scotland) Bill, which will begin at our next 
meeting, on Wednesday 4 October. Following 
discussions about the fairly substantial number of 
amendments that we expect to be lodged and the 
helpful response that we have received from 
ministers, which outlines what action they intend to 
take in relation to our report, to enable the Scottish 
Executive to give effect to our recommendations it 
is proposed that we change the usual order of 
proceeding so that pre-adoption, adoption support 
and post-adoption services can be considered 
holistically. The aim is to try to cover sections 1 to 
8, 47 to 63 and 79, and schedule 1, on day 1. 

I move, 
That the Education Committee considers the Adoption 

and Children (Scotland) Bill at Stage 2 in the following 
order: sections 1 to 8, sections 47 to 63, section 79, 
sections 9 to 46, sections 64 to 78 and sections 80 to 113 
and that each schedule is considered immediately after the 
section that introduces it. 

Fiona Hyslop: Is that doable? Has any other 
committee adopted such a procedure? 

The Convener: Are you asking whether any 
other committee has considered a bill’s sections 
out of order at stage 2? 

Fiona Hyslop: Yes. 

The Convener: Yes, it has been done before. 

Fiona Hyslop: Was it satisfactory? 

The Convener: I assume that it is doable; the 
clerks certainly think that it is. 

Fiona Hyslop: There were no problems on the 
previous occasions on which that procedure was 
adopted. 

The Convener: Any problem about whether we 
can cope with it is in our own minds. I suppose 
that it is possible that at the end of the process the 
bill’s sections might be reordered into a logical 
sequence, but that is for the Executive to consider. 

Motion agreed to. 

The Convener: Because we expect a 
substantial number of amendments to be lodged 
to the Adoption and Children (Scotland) Bill at 
stage 2, the committee will probably meet three 
times to consider those amendments, on 4 
October, 1 November and 8 November. To give us 
sufficient time, I propose that we start the 
meetings on those dates at 9.45. 
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3489  27 SEPTEMBER 2006  3490 

The committee’s meeting in the week 
commencing 23 October is likely to take place on 
the afternoon of 24 October because plenary 
business has been scheduled for the morning of 
Wednesday 25 October, which is likely to include 
the debate on our early years report. That is the 
recommendation of the Conveners Group, 
although it is subject to approval by the 
Parliamentary Bureau. That will be a busy morning 
for us. 

12:38 
Meeting continued in private until 12:55. 
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Adoption and Children (Scotland) Bill 
 

1st Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 
 

Sections 1 to 8 Sections 47 to 59 
Schedule 1 Sections 60 to 63 
Section 79 Sections 9 to 46 

Sections 64 to 78 Sections 80 to 112 
Schedules 2 and 3 Section 113 

Long Title  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Peter Peacock 
 

8 In section 1, page 1, line 11, leave out <an adoption service> and insert <adoption support 
services> 

Peter Peacock 
 

9 In section 1, page 1, line 13, leave out first <a service> and insert <services> 

Peter Peacock 
 

10 In section 1, page 1, line 13, leave out second <a service> and insert <services> 

Mr Adam Ingram 
 

166* In section 1, page 1, line 14 at end, insert— 

<(1A) An adoption service is a service designed to meet the needs, in relation to adoption, of 
persons mentioned in section 6(1). 

(1B) For the purpose of carrying out the duties imposed by subsection (1), a local authority 
must— 

(a) provide requisite services, or 

(b) where services are being secured by virtue of subsection (4), secure that the 
registered adoption service provides requisite services. 

(1C) The services to be provided under subsection (1) include, without prejudice to the 
generality of subsection (1A)— 

(a) arrangements for assessing children who may be adopted, 

(b) arrangements for assessing prospective adopters, 

(c) arrangements for placing children for adoption, 

SP Bill 61-ML1  Session 2 (2006) 
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(d) adoption support services for persons mentioned in section 6(1).>

 

Peter Peacock 
 

11 In section 1, page 1, line 15, leave out subsection (2) 

Peter Peacock 
 

12 In section 1, page 2, line 2, leave out first <service> and insert <support services> 

Lord James Douglas-Hamilton 
 

13 In section 1, page 2, line 3, leave out <an adoption service provided as mentioned> and insert <a 
person other than a local authority providing an adoption service as defined> 

Peter Peacock 
 

14 In section 1, page 2, line 3, after second <adoption> insert <support> 

Section 2 

Peter Peacock 
 

15 In section 2, page 2, line 8, leave out <service> and insert <support services> 

Lord James Douglas-Hamilton 
 

16 In section 2, page 2, line 11, leave out <from time to time> and insert <regularly> 

Peter Peacock 
 

17 In section 2, page 2, line 21, after <adoption> insert <support> 

Peter Peacock 
 

18* In section 2, page 2, line 23, leave out <part of an adoption service> and insert <adoption support 
services> 

Mr Kenneth Macintosh 
 

146 In section 2, page 2, line 26, at end insert— 

<(  ) A plan prepared under subsection (1) must set out the steps the authority will take to 
secure that the adoption service takes into account a child’s educational and health 
needs. 

Mr Kenneth Macintosh 
 

147 In section 2, page 2, line 26, at end— 

<(  ) A plan prepared under subsection (1) must set out the authority’s proposals for training 
staff providing adoption services.>   

 2
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Mr Adam Ingram 
 

161* In section 2, page 2, line 26, at end insert— 

<(3A) A plan prepared under subsection (1) must set out the authority’s proposals for the 
provision of appropriate psychological therapeutic services for children who are, or as 
the case may be, may be adopted.> 

Mr Adam Ingram 
 

167 In section 2, page 2, line 26, at end insert— 

<(3B) The authority’s proposals for the provision of appropriate psychological therapeutic 
services must ensure that the needs of children mentioned in subsection (3A) for such 
services are assessed within 15 months of the granting of authority for a child to be 
adopted.> 

Lord James Douglas-Hamilton 
 

168 In section 2, page 2, line 26, at end insert— 

<(  ) A plan prepared under subsection (1) must set out the steps the authority will take— 

(a) to secure the availability of independent advocacy services to children, their 
parents or guardians and their relatives in relation to adoption, and 

(b) to ensure that those persons have the opportunity of making use of those 
services.> 

Section 4 

Peter Peacock 
 

19 In section 4, page 3, leave out line 17 and insert <, for subsection (11) substitute— 

“(11) An adoption support service is any service which is—> 

Peter Peacock 
 

20 In section 4, page 3, line 27, leave out from <and> to end of line 28 

Section 5 

Lord James Douglas-Hamilton 
 

21 In section 5, page 3, line 35, leave out subsection (3) 

Peter Peacock 
 

22 In section 5, page 3, line 38, at end insert <which includes provision granting authority for the 
child to be adopted> 
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Section 6 

Peter Peacock 
 

23 In section 6, page 4, line 5, leave out <Pre-adoption> and insert <Adoption support> 

Lord James Douglas-Hamilton 
 

24 In section 6, page 4, line 6, after <(2)> insert <provided prior to the making of an adoption order> 

Peter Peacock 
 

148 In section 6, page 4, leave out lines 7 to 9 and insert— 

<(a) children who are placed for adoption (“placed children”), 

(b) any other children who may be adopted, 

(c) parents and guardians of— 

(i) placed children, and  5

10

15

20

25

(ii) children mentioned in paragraph (b), 

(d) persons with whom a child is placed for adoption (“parents of a placed child”), 

(e) any other persons who may adopt a child, 

(f) persons who have been adopted (“adopted persons”), 

(g) persons who have adopted a child (“adoptive parents”), 

(h) children of parents of a placed child, 

(i) children of adoptive parents, 

(j) children who have been treated by parents of placed children as children of the 
parents of a placed child, 

(k) children who have been treated by adoptive parents as children of the adoptive 
parents, 

(l) natural parents of adopted persons, 

(m) persons who, before the placement of a child for adoption or the adoption of a 
child, treated the child as a child of the persons, 

(n) siblings (whether of the whole-blood or half-blood) of— 

(i) placed children, or  

(ii) adopted persons, 

(o) natural grandparents of— 

(i) placed children, or  

(ii) adopted persons,  

(p) former guardians of placed children, 

(q) former guardians of adopted persons, 

(r) any person (other than a person mentioned in any of paragraphs (a) to (q)) who 
is— 

 4
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(i) affected by the placing, or proposed placing, of a child for adoption, or 30

(ii) affected by an adoption.> 

Tommy Sheridan 
 

148A As an amendment to amendment 148, after line 25 insert— 

<(  ) uncles or aunts of— 

(i) placed children, or 

(ii) adopted persons,> 

Mr Adam Ingram 
 

169 In section 6, page 4, leave out lines 11 to 13 

Mr Adam Ingram 
 

170 In section 6, page 4, line 14, leave out <and assistance> 

Peter Peacock 
 

25 In section 6, page 4, line 14, at end insert— 

<(  ) the provision of information about adoption to a person mentioned in that 
subsection> 

Mr Adam Ingram 
 

171 In section 6, page 4, line 14, at end insert— 

<(  ) assistance to any of the persons mentioned in subsection (1),> 

 

Peter Peacock 
 

149 In section 6, page 4, line 15, leave out from <information> to <persons> in line 16 and insert 
<guidance about adoption to a person mentioned in any of paragraphs (a) to (e) of that 
subsection> 

Tommy Sheridan 
 

162 In section 6, page 4, line 16, after <persons,> insert— 

<(  ) arrangements for considering the views of children who may be adopted,> 

Lord James Douglas-Hamilton 
 

26 In section 6, page 4, line 17, after <assistance> insert <, including financial assistance,> 

Peter Peacock 
 

27 In section 6, page 4, line 18, leave out <pre-adoption> and insert <adoption support> 

 5

8



Peter Peacock 
 

28 In section 6, page 4, line 20, leave out subsection (3) 

Lord James Douglas-Hamilton 
 

29 In section 6, page 4, line 21, at end insert— 

<(  ) A local authority may provide pre-adoption services in the form of financial assistance 
to— 

(a) prospective adopters, and 

(b) children placed for adoption.> 

Lord James Douglas-Hamilton 
 

30 In section 6, page 4, line 22, at end insert— 

<(  ) amend subsection (1) by adding further categories of person to whom pre-
adoption services must be provided,> 

Peter Peacock 
 

31 In section 6, page 4, line 26, leave out <pre-adoption> and insert <adoption support> 

Section 7 

Lord James Douglas-Hamilton 
 

32 In section 7, page 4, line 28, after <person> insert <directly affected by an application or a 
proposed application for an adoption order> 

Lord James Douglas-Hamilton 
 

33 In section 7, page 5, line 6, at end— 

<(  ) amend subsection (1) by adding further categories of person to the definition of 
“relevant person”,> 

Peter Peacock 
 

34 Leave out section 7 

After section 7 

Peter Peacock 
 

150 After section 7, insert— 

<Assessment of needs for adoption support services 

(1) A local authority— 

(a) must, on the request of a person mentioned in any of paragraphs (a) to (q) of 
subsection (1) of section 6, make an assessment of the needs of the person for 
adoption support services, 
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(b) may, on the request of a person mentioned in paragraph (r) of that subsection, 
make an assessment of the needs of the person for such services. 

(2) Where a local authority makes an assessment of the needs of a person for adoption 
support services under subsection (1), the authority must decide whether the needs of the 
person call for the provision of such services. 

(3) A local authority making an assessment of needs under subsection (1) must— 

(a) do so in such manner as may be prescribed by regulations made by the Scottish 
Ministers, and 

(b) have regard to such matters as may be so prescribed.> 

Section 8 

Peter Peacock 
 

151 Leave out section 8 and insert— 

<Provision of adoption support services 

(1) On the request of a person mentioned in any of paragraphs (a) to (e) of subsection (1) of 
section 6, a local authority— 

(a) must provide adoption support services of a type mentioned in paragraphs (a) to 
(c) of subsection (2) of that section to the person, and 

(b) may, without prejudice to subsection (3)(a), provide adoption support services of a 
type mentioned in paragraphs (d) to (f) of subsection (2) of that section to the 
person. 

(2) For the purposes of subsection (1), it is immaterial whether the local authority has made 
an assessment of the needs of the person under section (Assessment of needs for 
adoption support services)(1)(a). 

(3) Where a local authority decides under section (Assessment of needs for adoption support 
services)(2) that the provision of adoption support services is called for in respect of— 

(a) a person mentioned in any of paragraphs (a) to (q) of subsection (1) of section 6, 
the authority must provide the services to the person, 

(b) a person mentioned in paragraph (r) of that subsection, the authority may provide 
the services to the person.> 

Mr Adam Ingram 
 

172 Leave out section 8, and insert— 

<Provision of adoption support services (No. 2) 

(1) On the request of a person mentioned in any of paragraphs (a) to (g) of subsection (1) of 
section 6, a local authority must provide adoption support services of a type mentioned 
in any of paragraphs (d) to (f) of subsection 6(2) to the person. 

(2) On the request of a person mentioned in any of paragraphs (h) to (r) of section 6(1), a 
local authority must provide adoption support services of a type mentioned in section 
6(2)(d) to the person. 
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(3) For the purposes of subsections (1) and (2), it is immaterial whether the local authority 
has made an assessment of the needs of the person under section (Assessment of needs 
for adoption support services)(1)(a). 

(4) Where a local authority decides under section (Assessment of needs for adoption support 
services)(2) that the provision of adoption support services is called for in respect of— 

(a)  a person mentioned in any of paragraphs (a) to (q) of subsection (1) of section 6, 
the authority must provide the services to the person, 

(b)  a person mentioned in paragraph (r) of that subsection, the authority may provide 
the services to the person.> 

Section 47 

Lord James Douglas-Hamilton 
 

49 In section 47, page 23, line 19, at end insert <generally,> 

Lord James Douglas-Hamilton 
 

50 In section 47, page 23, line 36, after <children,> insert— 

<(  ) natural uncles and aunts of adopted children,> 

Peter Peacock 
 

51 Leave out section 47 

Section 48 

Peter Peacock 
 

52 Leave out section 48 

Section 49 

Peter Peacock 
 

53 Leave out section 49 

Section 50 

Peter Peacock 
 

152 In section 50, page 25, line 2, leave out <requires post-adoption> and insert <mentioned in 
subsection (1) of section 6 requires adoption support> 

Peter Peacock 
 

54 In section 50, page 25, line 3, leave out <48> and insert <(Assessment of needs for adoption 
support services)> 
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Peter Peacock 
 

56 In section 50, page 25, line 5, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

57 In section 50, page 25, line 7, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

58 In section 50, page 25, line 7, after second <as> insert <is reasonably> 

Peter Peacock 
 

59 In section 50, page 25, line 8, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

60 Move section 50 to after section 8 

Section 51 

Peter Peacock 
 

61* In section 51, page 25, line 12, leave out <48(1)> and insert <(Assessment of needs for adoption 
support services)(1)> 

Peter Peacock 
 

153 In section 51, page 25, line 13, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

62 In section 51, page 25, line 15, leave out <an adoptive> and insert <a relevant> 

Peter Peacock 
 

63 In section 51, page 25, line 16, leave out <a care> and insert <an adoption support> 

Peter Peacock 
 

64 In section 51, page 25, line 17, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

65 In section 51, page 25, line 18, leave out <A care> and insert <An adoption support> 

Peter Peacock 
 

66* In section 51, page 25, line 20, leave out <that section> and insert <section (Assessment of needs 
for adoption support services)(1)> 
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Peter Peacock 
 

67 In section 51, page 25, line 21, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

68 In section 51, page 25, line 22, leave out <that section> and insert <section (Assessment of needs 
for adoption support services)(2)> 

Peter Peacock 
 

69 In section 51, page 25, line 25, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

70* In section 51, page 25, line 26, leave out <made under section 48(1)(a)> and insert <carried out 
by virtue of section (Assessment of need for adoption support services)(1)> 

Peter Peacock 
 

71 In section 51, page 25, line 30, leave out <is a child who> 

Peter Peacock 
 

72 In section 51, page 25, line 33, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

73 In section 51, page 25, line 37, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

74 In section 51, page 26, line 1, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

75 In section 51, page 26, line 2, leave out <care> and insert <adoption support> 

Peter Peacock 
 

76 In section 51, page 26, line 2, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

77 In section 51, page 26, line 3, leave out <care> and insert <adoption support> 

Peter Peacock 
 

78 In section 51, page 26, line 4, leave out <care> and insert <adoption support> 

Peter Peacock 
 

79 In section 51, page 26, line 6, leave out <adoptive> and insert <relevant> 
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Peter Peacock 
 

80 In section 51, page 26, line 10, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

81 In section 51, page 26, line 13, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

82 In section 51, page 26, line 14, leave out <the authority may dispense with the need for such 
consent> and insert <the requirement to obtain such consent does not apply in relation to the 
member> 

Peter Peacock 
 

83 In section 51, page 26, line 16, leave out <“adoptive family” means> and insert <“relevant 
family” means— 

(za) a child who is placed for adoption, 

(zb) the person or persons with whom a child is placed for adoption,> 

Peter Peacock 
 

84 In section 51, page 26, line 20, leave out <such a person or persons> and insert <a person or 
persons mentioned in paragraph (zb) or (b)> 

Section 52 

Peter Peacock 
 

154 In section 52, page 26, line 25, leave out <A care> and insert <An adoption support> 

Peter Peacock 
 

85 In section 52, page 26, leave out lines 28 to 30 and insert— 

<(  ) the preparation of a further adoption support plan in respect of the member or, as 
the case may be, members of the relevant family in relation to whom the adoption 
support plan was prepared,> 

Peter Peacock 
 

86 In section 52, page 26, line 31, leave out <such a> and insert <an appropriate> 

Peter Peacock 
 

87* In section 52, page 26, line 31, at end insert— 

<(  ) In this section, “appropriate child” means a child— 

(a) who has been placed for adoption, or 

(b) who has been adopted, 

 11

14



and who is a member of the relevant family in relation to which, or to any members of 
which, the adoption support plan was prepared.> 

Section 53 

Peter Peacock 
 

88 In section 53, page 26, line 33, leave out <a care> and insert <an adoption support> 

Peter Peacock 
 

89 In section 53, page 26, line 33, leave out <an adoptive> and insert <a relevant> 

Peter Peacock 
 

90 In section 53, page 26, line 34, leave out <an adoptive> and insert <a relevant> 

Peter Peacock 
 

91 In section 53, page 26, line 36, leave out <adoptive> and insert <relevant> 

Peter Peacock 
 

92 In section 53, page 27, line 2, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

93 In section 53, page 27, line 3, after <than> insert <the person or persons with whom the child has 
been placed for adoption or> 

Peter Peacock 
 

94 In section 53, page 27, line 5, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

95 In section 53, page 27, line 9, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

96 In section 53, page 27, line 11, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

97 In section 53, page 27, line 13, leave out <48(1)(a)> and insert <(Assessment of needs for 
adoption support services)(1)(a)> 

Section 54 

Peter Peacock 
 

98 In section 54, page 27, line 16, leave out <a care> and insert <an adoption support> 
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Peter Peacock 
 

99 In section 54, page 27, line 24, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

100 In section 53, page 27, line 26, leave out <post-adoption> and insert <adoption support> 

Section 55 

Peter Peacock 
 

101 In section 55, page 27, line 33, leave out <a care> and insert <an adoption support> 

Peter Peacock 
 

102 In section 55, page 27, line 35, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

103 In section 55, page 28, line 1, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

104 In section 55, page 28, line 3, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

105 In section 55, page 28, line 4, leave out <care> and insert <adoption support> 

Peter Peacock 
 

106 In section 55, page 28, line 4, at end insert— 

<(  ) A relevant member (other than the person or persons with whom the child has been 
placed for adoption or the person who has, or persons who have, adopted the child)  may 
not require a reassessment to be made under subsection (2) unless, in the opinion of the 
local authority, the member is capable of understanding the need for adoption support 
services.> 

Section 56 

Peter Peacock 
 

107 In section 56, page 28, line 16, leave out <care> and insert <adoption support> 

Peter Peacock 
 

108 In section 56, page 28, line 20, leave out <post-adoption> and insert <adoption support> 
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After section 56 

Peter Peacock 
 

109 After section 56, insert— 

<Guidance 

Guidance

(1) In preparing or reviewing adoption support plans, a local authority must have regard to 
any guidance issued by the Scottish Ministers. 

(2) The Scottish Ministers may vary or revoke any such guidance.> 

Peter Peacock 
 

110 After section 56, insert— 

  <Regulations 

Regulations about reviews of adoption support plans 

 The Scottish Ministers may by regulations make provision for or in connection with 
specifying the way in which reviews of adoption support plans are to be carried out.> 

Section 57 

Peter Peacock 
 

111 In section 57, page 28, line 25, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

112 In section 57, page 28, line 30, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

113 In section 57, page 28, line 32, leave out <48(3)(a)> and insert <(Assessment of needs for 
adoption support services(1)(b)> 

Peter Peacock 
 

114 In section 57, page 28, leave out line 34 

Peter Peacock 
 

115 In section 57, page 28, line 35, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

116* Move section 57 to after section 8
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Section 58 

Peter Peacock 
 

117 In section 58, page 29, line 7, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

118 In section 58, page 29, line 8, leave out <48(1)(a)> and insert <(Assessment of needs for adoption 
support services)(1)(a)> 

Peter Peacock 
 

119 In section 58, page 29, line 10, leave out <pre-adoption> and insert <adoption support> 

Peter Peacock 
 

120 In section 58, page 29, leave out line 11 

Peter Peacock 
 

121 In section 58, page 29, line 13, leave out <post-adoption> and insert <adoption support> 

Peter Peacock 
 

122 In section 58, page 29, line 16, leave out <an adoption service> and insert <adoption support 
services> 

Peter Peacock 
 

123 In section 58, page 29, line 19, leave out <pre-adoption> and insert <adoption support> 

Peter Peacock 
 

124 In section 58, page 29, leave out line 23 

Peter Peacock 
 

125 In section 58, page 29, line 23 at end, insert— 

<(  ) The power conferred by subsection (1) may be exercised so as to make different 
provision for different adoption support services.> 

Peter Peacock 
 

126* Move section 58 to after section 8 

Schedule 1 

Peter Peacock 
 

141 In schedule 1, page 60, line 3, after second <as> insert <is reasonably> 
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Peter Peacock 
 

142 In schedule 1, page 61, line 29, after second <as> insert <is reasonably> 

Section 79 

Peter Peacock 
 

155 In section 79, page 41, line 15, leave out <is, in respect of a person, unable> and insert— 

<(  ) has, in respect of a person, an obligation> 

Peter Peacock 
 

156 In section 79, page 41, line 16, leave out from <service> to <provide> in line 17 and insert 
<support service> 

Peter Peacock 
 

157 In section 79, page 41, line 18, leave out <the authority> 

Peter Peacock 
 

127 In section 79, page 41, line 24, leave out <would> and insert <might> 

Peter Peacock 
 

128 In section 79, page 41, line 25, leave out from <had> to end of line and insert— 

<(  ) the ability of the authority to provide, or secure the provision of, the service, and 

(  ) the person’s need for the service.> 

Peter Peacock 
 

129* Move section 79 to after section 8 

Section 9 

Ms Rosemary Byrne 
 

163 In section 9, page 5, line 24, leave out <, so far as is practicable,> 

Peter Peacock 
 

35 In section 9, page 5, line 24, after <is> insert <reasonably> 

Lord James Douglas-Hamilton 
 

173 In section 9, page 5, line 27, at end insert <including those wishes and feelings expressed by a 
member of an independent advocacy service,> 

Mr Kenneth Macintosh 
 

158 In section 9, page 5, line 27, at end insert— 
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<(  )  the child’s educational and health needs,>

Ms Rosemary Byrne 
 

164 In section 9, page 5, line 27, at end insert— 

<(  ) the wishes and feelings of any relative of the child regarding the decision,> 

 

Ms Rosemary Byrne 
 

165 In section 9, page 5, line 34, leave out <some> and insert— 

<(  ) a better practical alternative involving any relative of the child, or 

(  ) some other> 

Section 10 

Lord James Douglas-Hamilton 
 

174 In section 10, page 6, line 6, at end insert <, including those wishes and feelings expressed by a 
member of an independent advocacy service.> 

Section 11 

Lord James Douglas-Hamilton 
 

36 In section 11, page 6, line 24, leave out <3> and insert <18> 

Section 13 

Lord James Douglas-Hamilton 
 

37 In section 13, page 7, line 31, leave out <3> and insert <18> 

Section 16 

Lord James Douglas-Hamilton 
 

38 In section 16, page 9, line 23, at end insert <or— 

(  ) (in the case of an applicant or applicants who do not have a home in Scotland) a 
person appearing to the appropriate court to have, in the area in which the home 
environment is situated, functions similar to those of a local authority in relation 
to adoption.> 
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Section 17 

Lord James Douglas-Hamilton 
 

39 In section 17, page 9, line 25, leave out from beginning to <The> in line 27 and insert <Where an 
application for an adoption order relates to a child placed for adoption by an adoption agency 
the> 

Section 18 

Lord James Douglas-Hamilton 
 

40 In section 18, page 9, line 33, leave out from beginning to <application> in line 36 and insert 
<Where a child was not placed for adoption with the applicants by an adoption agency, an 
adoption order may not be made in relation to the child unless the applicants have, at least 3 
months before the date of the order,> 

Lord James Douglas-Hamilton 
 

41 In section 18, page 9, line 37, at end insert <or (in the case of an applicant or applicants who do  
not have a home in Scotland) to a person appearing to the appropriate court to have, in the area in 
which the applicants reside, functions similar to those of a local authority in relation to 
adoption.> 

Section 19 

Peter Peacock 
 

42 In section 19, page 10, line 8, after <is> insert <reasonably> 

Section 25 

Lord James Douglas-Hamilton 
 

43 In section 25, page 12, line 18, leave out <in the care of> and insert <looked after by> 

Lord James Douglas-Hamilton 
 

44 In section 25, page 12, line 20, leave out <in the care of> and insert <looked after by> 

Lord James Douglas-Hamilton 
 

45* In section 25, page 12, line 26, at end— 

<(  ) Any reference in this section to a child being looked after by a local authority is to be 
construed in accordance with section 17(6) of the 1995 Act.> 

Section 31 

Lord James Douglas-Hamilton 
 

1 In section 31, page 16, leave out lines 16 to 19 
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Section 32 

Lord James Douglas-Hamilton 
 

2 In section 32, page 16, line 23, leave out <(4) or (5)> and insert <or (4)> 

Lord James Douglas-Hamilton 
 

3 In section 32, page 17, line 14, leave out subsection (5) 

Section 33 

Lord James Douglas-Hamilton 
 

175* In section 33, page 18, line 4, at end— 

<(  ) In considering whether the first condition is met, the court must take into account any 
views expressed by a member of an independent advocacy service on behalf of the 
parent or guardian.> 

Section 34 

Lord James Douglas-Hamilton 
 

176 In section 34, page 18, line 40, at end insert— 

<(  ) In coming to a view as to whether the child has consented or, as the case may be, is 
incapable of consenting, the court must take into account any views expressed by a 
member of an independent advocacy service on behalf of the child.> 

Section 37 

Lord James Douglas-Hamilton 
 

46 In section 37, page 19, line 31, at end insert <by a person whose parental responsibilities and 
parental rights have been extinguished by the making of the order> 

Section 38 

Lord James Douglas-Hamilton 
 

47 In section 38, page 20, line 6, leave out from beginning to <the> in line 7 and insert— 

<Where a> 

Lord James Douglas-Hamilton 
 

48 In section 38, page 20, line 7, leave out from <and> to the end of line 11 and insert <the 
appropriate court must consider whether compulsory measures of supervision would be necessary 
following the making of the order. 

(  ) Where the court considers that those measures would not be necessary, the court must, 
on making the adoption order, also order that the supervision requirement ceases to have 
effect forthwith.> 
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Section 77 

Mr Kenneth Macintosh 
 

159* In section 77, page 40, line 20, at end insert— 

<(  ) the amount of allowance payable by an agency in such circumstances as may be 
specified in the regulations; and, when an amount is so specified, regulations 
may— 

(i) require agencies to pay at least that amount in the circumstances so 
specified,  

(ii) recommend that agencies pay at least that rate (“the recommended 
amount”) in the circumstances so specified, 

(iii) where a recommended amount is payable, require agencies which pay less 
than that rate to publish, in such manner as may be so specified, their 
reasons for doing so,> 

After section 83 

Lord James Douglas-Hamilton 
 

177 After section 83, insert— 

<Independent advocacy services 

Access to independent advocacy services 

(1) It is the duty of each local authority to— 

(a) secure the availability of independent advocacy services to— 

(i) an adopted child, 

(ii) a child who may be adopted,  

(iii) the parents or guardians of a child mentioned in sub-paragraph (i) or (ii), 
and 

(iv) the relatives of a child mentioned in sub-paragraph (i) or (ii), and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services.> 

Section 85 

Peter Peacock 
 

130 In section 85, page 45, line 1, after <as> insert <is> 

Section 91 

Lord James Douglas-Hamilton 
 

131 In section 91, page 48, line 13, leave out from <there> to end of line 22 and insert <the applicant 
has shown cause, it may grant that leave.> 

 20

23



Section 92 

Peter Peacock 
 

132 In section 92, page 48, line 31, after second <as> insert <is> 

Section 98 

Lord James Douglas-Hamilton 
 

133 In section 98, page 51, line 9, at end, leave out <for applying> 

Peter Peacock 
 

134 In section 98, page 51, line 14, after second <as> insert <is> 

Section 100 

Lord James Douglas-Hamilton 
 

135 In section 100, page 52, line 3, leave out <a contact> and insert <an> 

Lord James Douglas-Hamilton 
 

136 In section 100, page 52, line 3, after <made> insert <with the leave of the court> 

After section 102 

Lord James Douglas-Hamilton 
 

4 After section 102, insert— 

<Access to independent advocacy services 

(1) This section applies to a child, in respect of whom, in pursuance of rules of court under 
section 101, the same person has been appointed curator ad litem and reporting officer. 

(2) The child has the right of access to independent advocacy services; and accordingly it is 
the duty of each local authority to— 

(a) secure the availability of such services to children to whom this section applies, 
and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services. 

(3) In subsection (2), “advocacy services” are services of support and representation made 
available for the purpose of enabling the child to whom they are available to have as 
much control of, or capacity to influence, that child’s welfare as is, in the circumstances, 
appropriate; and such services are “independent” if they are to be provided by a person 
who is none of the following— 

(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 
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Lord James Douglas-Hamilton 
 

7 After section 102 insert— 

<Fostering 

Maximum number of foster children in household 

In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), at end, there is inserted—

“(3) A local authority must ensure that no more than three looked-after children are 
being accommodated at any one time with a family or person mentioned in 
subsection (1)(a) (a “household”), unless— 

(a) it appears to the authority that this would result in siblings (including 
siblings by adoption and half-siblings) being separated and the authority 
is satisfied that this would not be in the best interests of each sibling; 

(b) the authority is satisfied that— 

(i) no alternative accommodation, in terms of this section, exists; or 

(ii) such alternative accommodation does exist but it would be in the 
best interests of the child being placed, and of no significant 
detriment to the interests of any looked-after child already 
accommodated in the household, if the child were placed with the 
household, or 

(c) at the date of this subsection coming into force there are more than three 
looked-after children in a household, and the authority is satisfied that it 
is in the best interests of each such child that the child remain placed 
with the household. 

(4) Where, by virtue of subsection (3)(b), there are more than three looked-after 
children in a household, the authority must— 

(a) provide— 

(i) the Social Work Inspection Agency, and 

(ii) the Scottish Commission for the Regulation of Care, 

with the address of the household and contact details for a person in the 
household who is caring for the children; and 

(b) within six weeks of placing the child with the household and no later 
than once every six weeks thereafter, review the placement; and if, at the 
time of each review— 

(i)  there continue to be more than three looked-after children in the 
household; and 

(ii) the authority is no longer satisfied in terms of subsection (3)(b), 

the authority must provide different accommodation for the child.”> 

Lord James Douglas-Hamilton 
 

6 After section 102, insert— 

<Registration of foster carers 
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 (1) In section 77 of the Regulation of Care (Scotland) Act 2001 (asp 8) (interpretation) in 
the definition of “social service worker”, after paragraph (b), there is inserted— 

“(ba) for the purposes of Part 3 of this Act, is a person with whom a child has 
been placed under section 26(1)(a) of the Children (Scotland) Act 1995 
(c.36), or who wishes to be considered for such placement;” 

(2) In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), in subsection (1)— 

(a) at beginning, there is inserted “Subject to subsection (5)”,  and 

(b) at end, there is inserted— 

“(5) An authority may not place a child with a family or person under subsection 
(1)(a) above unless (as the case may be)— 

(a)  one member of the family,  

(b)  the relative, or 

(c)  the other suitable person, 

is registered on the register kept by the Scottish Social Services Council under 
section 44 of the Regulation of Care (Scotland) Act 2001 (asp 8).”> 

Section 109 

Peter Peacock 
 

137 In section 109, page 55, leave out lines 35 to 38 

Section 110 

Lord James Douglas-Hamilton 
 

138 In section 110, page 56, line 5, after <construed> insert <, subject to EC Regulation 2201/2003,> 

Section 111 

Peter Peacock 
 

139 In section 111, page 56, leave out lines 35 and 36 

Lord James Douglas-Hamilton 
 

178* In section 111, page 56, line 36 at end insert— 

<“advocacy services” are services of support and representation made available 
for the purpose of enabling a person to whom they are available to have as much 
control of, or capacity to influence, that person’s welfare in relation to adoption as 
is, in the circumstances, appropriate; and such services are “independent” if they 
are to be provided by a person who is none of the following— 

(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 
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Peter Peacock 
 

140 In section 111, page 57, line 27, at end insert— 

 <“relevant family” has the meaning given by section 51(7); and “member”, in 
relation to a relevant family, is to be construed accordingly,> 

Peter Peacock 
 

160 In section 111, page 57, line 35, leave out from <an> to end of line and insert <adoption support 
services include references to part of such services.> 

Schedule 2 

Peter Peacock 
 

144 In schedule 2, page 63, line 32, at end insert— 

<The Adoption (Intercountry Aspects) Act 1999 (c.18) 

In subsection (6) of section 2 of the Adoption (Intercountry Aspects) Act 1999 (Central 
Authorities and accredited bodies), after “adoption” where it second occurs insert 
“support”. 

The Regulation of Care (Scotland) Act 2001 (asp 8) 

(1) The Regulation of Care (Scotland) Act 2001 is amended as follows. 

(2) In section 2 (care services)— 

(a) in paragraph (i) of subsection (1), after “adoption” insert “support”, 

(b) in subsection (2), after “adoption” insert “support”, and  

(c) in subsection (12)— 

(i) for “(11)(b)” substitute “(11)(b)(ii)”, and 

(ii) after “adoption” where it second occurs insert “support”. 

(3) In subsection (4) of section 5 (national care standards), after “adoption” insert “support”. 

(4) In section 7 (applications for registration under Part 1), after “adoption” where it occurs 
in each of subsections (6) and (7)(i), insert “support”. 

(5) In subsection (1)(b) of section 10 (improvement notices), after “adoption” insert 
“support”. 

(6) In subsection (1)(a) of section 33 (local authority applications for registration under Part 
2), after “adoption” insert “support”. 

(7) In subsection (1) of section 77 (interpretation)— 

(a) in the definition of “adoption service”, after “adoption” insert “support”, and 

(b) in paragraph (a) of the definition of “child”, after “adoption” insert “support”.> 

Long Title 

Lord James Douglas-Hamilton 
 

145 In the long title, page 1, line 2, leave out <and possession> 
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Adoption and Children (Scotland) Bill 
 

1st Groupings of Amendments for Stage 2 
 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

• the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 

• a list of any amendments already debated. 
 
 

Groupings of amendments 

Services in relation to adoption  
8, 9, 10, 166, 11, 12, 13, 14, 15, 17, 18, 19, 20, 23, 24, 169, 170, 25, 171, 149, 162, 
27, 28, 31, 152, 56, 57, 59, 153, 67, 69,  72, 73, 92, 94, 95, 96, 99, 100, 102, 103, 104, 
108, 111, 112, 115, 117, 119, 120, 121, 122, 123, 125, 126, 160, 144 

 
Note: amendment 13 pre-empts amendment 14 

Review of local authority plans 
16 

Children's health, educational and therapeutic needs 
146, 161, 167, 158 

Local authority plans: training 
147 

Independent advocacy services 
168, 173, 174, 175, 176, 177, 4, 178 

Regulations about registered adoption services 
21, 22 

 
Note: amendment 21 pre-empts amendment 22 

Persons who may receive services in support of adoption and assessment of their 
needs 
148, 148A, 30, 32, 33, 34, 150, 151, 172, 49, 50, 51, 52, 53, 54, 60, 61, 66, 68, 70, 97, 
113, 116, 118, 137 

Financial assistance in relation to adoption 

 1  

26, 29, 155, 156, 157, 127, 128, 129 

SP Bill 61-G1 Session 2 (2006)

28



Nature of duty in relation to miscellaneous matters 
58, 141, 142, 42, 130, 132, 134 

Adoption support plans 
62, 63, 64, 65, 71, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 154, 88, 89, 90, 91, 93, 
98, 101, 105, 107, 109, 110, 114, 124, 139, 140 

Duration of plans 
85, 86, 87 

Right to require reassessment of needs 
106 
 
The adoption process: general considerations 
163, 35, 164, 165 
 
Adoption: offences 
36, 37 
 
Applicants living furth of Scotland 
38, 41 
 
Placements by adoption agency 
39, 40 
 
Looked after children 
43, 44, 45 
 
Persons who may adopt 
1, 2, 3 
 
Effect of adoption order on parental rights and responsibilities 
46 
 
Revocation of supervision requirement  
47, 48 
 
Adoption allowances schemes 
159 
 
Permanence orders: leave of court 
131 
 
Notification of proposed application for order 
133 
 
Adoption orders and contact orders 
135, 136 
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Fostering: maximum number of children 
7 
 
Registration of foster carers 
6 
 
Meaning of "appropriate court" 
138 
 
Possession of children 
145 
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EDUCATION COMMITTEE 

EXTRACT FROM THE MINUTES 

20th Meeting, Session 2 (2006) 

Wednesday 4 October 2006 

Present:

Ms Wendy Alexander Lord James Douglas-Hamilton (Deputy 
Convener)

Fiona Hyslop Adam Ingram 
Mr Frank McAveety Dr Elaine Murray 
Iain Smith (Convener)   

Apologies: Ms Rosemary Byrne, Mr Kenneth Macintosh 

Also present: Robert Brown, Deputy Minister for Children and Young People, 
Richard Baker 

Adoption and Children (Scotland) Bill: The Committee considered the Bill at 
Stage 2 (Day 1). 

The following amendments were agreed to (without division): 8, 9, 10, 11, 12, 14, 15, 
17, 18, 19, 20, 22, 23, 148, 25, 149, 27, 28, 31, 34, 150, 151, 51, 52, 53, 152, 54, 56, 
57, 58, 59, 60, 61, 153, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 
78, 79, 80, 81, 82, 83, 84, 154, 85, 86, 87, 88, 89, 90, 91, 92, 93, 94, 95, 96, 97, 98, 
99, 100, 101, 102, 103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 
116, 117, 118, 119, 120, 121, 122, 123, 124, 125, 126, 141, 142, 155, 156, 157, 127, 
128 and 129. 

Amendments 16, 146, 168, 21 and 26 were moved and, with the agreement of the 
Committee, withdrawn. 

The following amendments were not moved: 166, 13, 147, 161, 167, 24, 148A, 169, 
170, 171, 162, 29, 30, 32, 33, 172, 49 and 50.

Sections 1, 2, 4, 5, 6, 50, 51, 52, 53, 54, 55, 56, 57, 58, schedule 1 and section 79 
were agreed to as amended. 

Sections 3 and 59 were agreed to without amendment. 
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outcomes will form part of the body of information 
that can be shared with other agencies? 

Robert Brown: We are not talking about quite 
that context. The information concerned is really 
for the purposes of inspection, which is slightly 
different from information for the purposes of 
protection. Issues might arise or be discovered 
during an inspection. Certain duties in relation to 
that will be implied in professional duties, on which 
clarity will be given in the forthcoming legislation. 
The draft regulations are about the inspection end 
rather than about the sharing of information for 
more general duties. 

The Convener: As there are no further 
questions, we move on to item 2. I ask the minister 
to speak to and move motion S2M-4886, in the 
name of Peter Peacock. 

Robert Brown: I do not want to add anything to 
the substance of my comments on the draft 
regulations, which were explored in the questions. 

I move, 
That the Education Committee recommends that the 

draft Social Work Inspections (Scotland) Regulations 2006 
be approved. 

Motion agreed to. 

The Convener: Thank you, minister. 

I suggest that we suspend the meeting until 
10.15, so that we can check the likely progress of 
trains from the west. 

09:54 
Meeting suspended. 

10:17 
On resuming— 

Adoption and Children (Scotland) 
Bill: Stage 2 

The Convener: There has been some progress 
on the railways, and I am pleased to see that 
Frank McAveety and Elaine Murray have been 
able to join us. Richard Baker is here as a 
substitute for Wendy Alexander. Others will, I 
hope, make it in as proceedings go on. 

Agenda item 3 is day 1 of stage 2 of the 
Adoption and Children (Scotland) Bill. Members 
should have a copy of the bill, the marshalled list 
and the groupings. I ask the clerks to ensure that 
Richard Baker has copies of those documents. 
That would be helpful for him. 

Although the officials can advise the minister on 
amendments, they are not allowed to speak at 
stage 2, as I am sure he is aware. 

Section 1—Duty of local authority to provide 
adoption service 

The Convener: Amendment 8, in the name of 
the minister, is grouped with—bear with me, as it 
is a long list—amendments 9, 10, 166, 11 to 15, 
17 to 20, 23, 24, 169, 170, 25, 171, 149, 162, 27, 
28, 31, 152, 56, 57, 59, 153, 67, 69, 72, 73, 92, 94 
to 96, 99, 100, 102 to 104, 108, 111, 112, 115, 
117, 119 to 123, 125, 126, 160 and 144. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): House. 

The Convener: I should point out that, if 
amendment 13 is agreed to, amendment 14 will be 
pre-empted. 

Robert Brown: I do not have total confidence 
that I have sufficient brain cells to see my way to 
the end of this lot today, but I will do my best. 

In its stage 1 report, the committee asked why 
we had chosen to create a tripartite structure for 
adoption support services and suggested that 
those services should be provided in a holistic 
way. We indicated to the committee that we 
agreed with that, and the Executive amendments 
that are under consideration in the first group are a 
consequence of that change. The key amendment 
is amendment 11, which removes section 1(2). 
That subsection specified that an adoption service 
would consist of pre-adoption services, adoption 
support services and post-adoption services. We 
are removing that structure and replacing it with a 
single adoption support service, which more 
accurately reflects current practice. 
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People will, of course, still be able to get 
adoption support at different points in the adoption 
process, but the availability of support will not now 
depend on the point in the process at which they 
find themselves. People will be able to request a 
service when they feel that they need it, 
regardless of which stage in the adoption process 
they have reached. That change is right in 
principle and helps to clarify the structure of 
support. The other Executive amendments that will 
be considered in this group are connected to that 
change. For example, throughout the bill, we are 
changing references to “a service” to “services” 
and removing references to “pre-adoption 
services”, “adoption support services” and “post-
adoption services”, replacing them with the phrase 
“adoption support services”. 

The general thrust of those amendments has 
won general approval. However, some disquiet 
has been expressed about using the phrase 
“adoption support services” for all services. 
Amendment 166 and the consequential 
amendments 169 to 171, lodged by Adam Ingram, 
pick up on that. 

The essence of amendment 166 is to distinguish 
between arrangements for assessing and 
matching prospective adopters and the children 
whom they might adopt and other adoption 
support services, and to place them all under the 
collective banner “an adoption service”. In most 
respects, the distinction is purely semantic. 
Amendment 166 would not alter the services that 
would be provided but would simply distinguish 
between services that are labelled adoption 
support services and other services.  

Semantics can be important, and it is important 
to reflect the way in which practitioners in the field 
think about such issues. However, if we are to 
make such an amendment, we should ensure that 
it is properly reflected throughout the bill. Although 
Adam Ingram has included some consequential 
amendments, others would be required, and some 
duplication of section 6(1) would also be created. 
Therefore, if Adam Ingram and the rest of the 
committee are agreeable, I will reconsider the bill 
following stage 2, once we have put in the new 
structure, and will try to reflect at stage 3 the 
sense of what Adam Ingram intends to achieve, to 
ensure that the bill fits together in the way that we 
want. The matter is complex, but we are 
sympathetic to the spirit of what Adam Ingram 
wants to achieve. That will involve revisiting some 
of the material that is affected by Executive 
amendments, but it would be best to form a 
coherent package. Therefore, the committee 
should agree to the Executive amendments and 
then we can address at stage 3 the semantic, 
labelling issue that Adam Ingram has rightly 
raised. He will no doubt make his case shortly, but 

I hope that he will reconsider moving amendments 
166 and 169 to 171. 

I will say a few words about Executive 
amendment 125. By including the provision that 
the amendment proposes, we will make it possible 
for any regulations that are made under section 1 
to apply differently to different parts of adoption 
support services. That is an important flexibility. 
The bill will rightly treat adoption support as a 
single service but, in practice, there may be 
differences that require different responses, and 
amendment 125 will allow regulations to be 
responsive to the particular circumstances of 
different parts of adoption support services. 

Lord James Douglas-Hamilton’s amendment 13 
is intended to ensure that registered adoption 
services do not include local authorities. However, 
the amendment is unnecessary. Section 1(5) of 
the bill refers to 
“an adoption service provided as mentioned in section 
2(11)(b) of the Regulation of Care (Scotland) Act 2001”. 

That provision is to be amended by section 4 of 
the bill, to which members may find it helpful to 
refer. New paragraph (b) that section 4 will insert 
into section 2(11) of the Regulation of Care 
(Scotland) Act 2001 explicitly refers only to 
“a person other than a local authority”. 

In other words, section 4 already deals with what 
Lord James Douglas-Hamilton seeks to achieve. 

Given the general restructuring of the provisions 
on adoption support services, Lord James 
Douglas-Hamilton’s amendment 24 now seems 
superfluous. In any event, the amendment would 
have been superfluous given that the phrase “pre-
adoption services” clearly implies a time prior to 
the making of an adoption order, as do the 
references in subsection 6(1) to  
“children who may be adopted”  

rather than children who have been adopted and 
“parents who may adopt a child” 

rather than parents who have adopted a child.  

I hope that Lord James will be prepared not to 
move amendments 13 and 24. It was right to lodge 
them, but they have already been dealt with. 

The aim of amendment 162, in the name of 
Tommy Sheridan, is to ensure that adoption 
agencies pay due regard to the views of the child 
when they make decisions about adoption. 
Although I am sympathetic to the idea behind the 
amendment, I believe that the bill already contains 
sufficient provision for that to be achieved. In 
particular, section 9 will require a court or adoption 
agency to have regard to the child’s ascertainable 
views about adoption. In other words, before a 
court or adoption agency decides whether to seek 
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an adoption order, it must ask the child for his or 
her views about it. If the child is opposed to 
adoption and is of sufficient maturity to be able to 
express that view, adoption will not be considered 
and another permanence option will be pursued. 

I invite the committee to agree to the Executive 
amendments in the group and in the light of the 
comments that I have made—particularly those on 
amendment 166—I hope that the members 
concerned will not move the non-Executive 
amendments in the group, either because they are 
unnecessary or because the issues with which 
they deal will be tackled at stage 3. Members will 
be tested on their understanding of the matters 
that I have discussed. 

I move amendment 8. 

The Convener: Thank you. Your remarks were 
commendably brief, given that you were 
introducing such a large group of amendments. 

Mr Ingram: I thank the minister for recognising 
the issue with which amendment 166 deals. 
Amendments 166 and 169 are designed to 
address the confusion that might be caused by the 
Executive’s amendments, which seek to make the 
bill refer to “adoption support services” rather than 
“an adoption service”. Those terms have specific 
meanings in existing primary legislation, guidance 
and regulations. Adoption support services form 
just one part—albeit an important part—of the 
overarching adoption service. Other elements of 
that service include placement services, 
assessment of children who may be adopted and 
assessment of prospective adoptive parents. 

Amendment 166, which was inspired by the 
British Association for Adoption and Fostering 
Scotland, would dispel the potential confusion and 
add clarity to the bill by setting out the duties and 
purposes of an adoption service and referring to 
each of its elements in a way that should be 
readily understood by practitioners and lay people 
alike. I thank the minister for saying that he will 
examine and tackle the issue prior to stage 3. On 
that understanding, I will not move amendment 
166. 

Amendments 170 and 171, which were also 
suggested by BAAF Scotland, are consequential 
on amendments 166 and 172. Given that 
amendment 172 is in a later grouping, I do not 
know whether the convener will allow 
consideration of amendments 170 and 171 to be 
held back; perhaps he would prefer me to speak to 
them now. 

The Convener: I am not clear what you mean. 

Mr Ingram: Amendments 170 and 171 are 
consequential on amendment 172, which is in a 
later grouping. 

The Convener: I am afraid that we must 

consider the amendments as they have been 
grouped. 

Mr Ingram: In that case, I will explain the 
purpose of amendments 170 and 171. 
Amendment 172 seeks to ensure that everyone 
covered by section 6(1) will have a right to 
counselling services. Executive amendment 151 
will mean that the duty on local authorities under 
the Adoption (Scotland) Act 1978 to provide 
counselling for other persons who have problems 
relating to an adoption will be watered down to a 
power to provide such counselling if the local 
authority thinks that that is appropriate. As the 
minister has not mentioned those points, I invite 
him to do so in his summing up. 

Lord James Douglas-Hamilton: I thank the 
minister for the reassurance that he provided in 
relation to amendment 13. There was confusion 
about what was being defined in section 1(5) 
because of the use of the word “service” in the 
phrases “adoption service” and “registered 
adoption service”. Amendment 13 sought to clarify 
the definition, but the minister has now said that 
no such clarification is necessary because the 
issue has been dealt with. I am grateful to him for 
that clarification and will not move amendment 13. 

The purpose of amendment 24, which the 
minister said was superfluous, was to clarify that 
pre-adoption services would be provided before 
the making of an adoption order. I would be 
grateful if he would confirm that the intention 
behind the legislation is that pre-adoption services 
should be provided before the adoption order is 
made. I am sure that he will also confirm that, 
when it comes to issues of interpretation, what he 
says in the committee can be relied on in court as 
being indicative of the intention of the 
Administration. 

Amendment 166, in the name of Adam Ingram, 
involves a complex drafting matter. I hope that the 
minister will be able to give some reassurance 
that, even if he cannot resolve the matter now, he 
will look seriously at the issue, as it seems to me 
that Adam Ingram may have a point. 

10:30 
The Convener: Tommy Sheridan is not here to 

speak to amendment 162, but other members are 
free to address it. 

Dr Elaine Murray (Dumfries) (Lab): Fairly late 
yesterday, we received a briefing from BAAF 
Scotland, which indicated that 
“BAAF Scotland is opposed to the Executive amendments 
8-10, 12, 14, 15, 17, 18, 19, 20, 122 and 160”, 

on the grounds that 
“Adoption support services are important, but they are only 
part of the adoption service as a whole and calling all 
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services ‘adoption support services’ would be a complete 
change of terminology for no particular reason. The change 
would lead to confusion for practitioners, families and 
children.”

Can you give us some reassurance on the point 
that BAAF Scotland has made? 

Robert Brown: We have discussed amendment 
166, in the name of Adam Ingram, which is a 
reasonably straightforward matter. 

The desire to have a seamless adoption support 
service at all different levels lies behind most of 
the amendments. There is an issue of 
phraseology. We have undertaken to look at that 
again at stage 3, when we will be able to see 
clearly the new structure that emerges at stage 2. 
That will deal, at least in part, with BAAF 
Scotland’s point, to which Elaine Murray referred. 

I am not sure that I follow the whole of BAAF 
Scotland’s argument. Any legislation changes 
phraseology and practice to some degree; the 
issue is, does it make them better or worse? We 
are prepared to reflect the reality of practice in the 
legislation and in guidance, but I would not be 
happy about rowing back to where we began. 
After taking evidence, the committee 
recommended to us that we should look at 
adoption support services as a whole. I am 
convinced that that is the proper approach to take. 

I would be more than happy to look at the 
substance of BAAF Scotland’s concerns, either 
directly or with members. I have not seen the 
document to which Elaine Murray refers. Perhaps 
she could share it with me later, as I would be 
more than happy to look at it and to discuss it 
further. For our present purposes, I am not 
convinced that we should move back from a 
generalist approach to a more fragmented, 
compartmentalised structure of services. That is 
not the right approach, and we would lose out by 
adopting it. However, I am happy to examine the 
concerns that exist. 

The separate point of whether there is any 
rolling back of people’s entitlements to support 
under the new arrangement will be addressed in 
the context of amendment 172, as Adam Ingram 
said. My understanding is that there will be no 
such rolling back. However, a very differently 
phrased arrangement has been put in place, and I 
would like to examine it more precisely. I have had 
discussions with officials about issues relating to 
how the long list of people who are entitled to 
services is phrased. Most of the phraseology 
reflects the advice that we received from the 
adoption policy review group, which wanted the 
rights of certain categories of people to be 
reinforced. It specifically mentioned siblings. Some 
people were a bit neglected under the previous 
arrangements. The importance of providing them 

with reassurance and counselling is increasingly 
recognised. 

The matter does not affect only adoptive parents 
and adopted children. A much wider range of 
people are affected by or have an interest in an 
adoption arrangement, and appropriate provision 
of services may need to be made for them. It may 
be sensible to look at the issue once we have 
dealt with all the changes to later sections of the 
bill. I am more than happy to talk to Adam Ingram 
about the matter in detail, once we have seen the 
revised structure of the bill. In general terms, the 
Executive’s objective is to ensure that a 
comprehensive system of support is in place and 
that support is available in appropriate form to 
people affected by the adoption service who most 
need support. That is why there will be a new 
arrangement for assessment and identifying 
services that are additional to the more general 
arrangements for the provision of counselling and 
advice. I hope that Adam Ingram will be prepared 
to have that conversation and, in the meantime, 
not to move his amendments, so that we can look 
at the issues comprehensively in the run-up to 
stage 3. 

The Convener: I apologise to colleagues but, as 
a consequence of the transport disruption this 
morning, we need to examine a technical issue 
relating to standing orders. I will need to suspend 
the meeting for five minutes before we move to 
votes. 

10:36 
Meeting suspended. 

10:44 
On resuming— 

The Convener: I apologise for the suspension. 
We were trying to resolve from standing orders an 
issue relating to substitutions. The rules are that a 
member whose train has been delayed can be 
represented by a substitute only if the delay is 
caused by adverse weather conditions, rather than 
for any other reason. Unfortunately, therefore, 
Richard Baker will not be able to participate in any 
vote. In any event, we believe that Wendy 
Alexander will arrive shortly. I hope that she will be 
able to join the meeting and participate fully. 

Amendment 8 agreed to. 

Amendments 9 and 10 moved—[Robert 
Brown]—and agreed to. 

Amendment 166 not moved. 

Amendments 11 and 12 moved—[Robert 
Brown]—and agreed to. 
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The Convener: I am sorry—there will be a lot of 
procedure today. 

Amendment 13 not moved. 

Amendment 14 moved—[Robert Brown]—and 
agreed to. 

Section 1, as amended, agreed to. 

Section 2—Local authority plans 

Amendment 15 moved—[Robert Brown]—and 
agreed to. 

The Convener: Amendment 16, in the name of 
Lord James Douglas-Hamilton, is in a group on its 
own. 

Lord James Douglas-Hamilton: The purpose 
of amendment 16 is to require local authorities to 
review regularly their plans for the provision of 
adoption services. The bill does not specify a 
period after which a local authority should review 
its plans for providing such services. It is important 
to review such plans regularly, to take into account 
developments in good practice. 

I accept that section 2(7) contains a power for 
the Scottish ministers to give local authorities 
directions, but the Law Society of Scotland’s view 
is that local authorities should be under an 
obligation to review their plans regularly, rather 
than simply “from time to time”. A review from time 
to time might mean only once in a period of years 
and a clearer definition would be helpful. 

I move amendment 16. 

Dr Murray: I am not sure whether the word 
“regularly” would resolve the issue that the Law 
Society has raised, because a regular review 
could be once every 10 years. The phrase “from 
time to time” creates an onus to review plans if 
developments occur in legislation or guidance. 

Robert Brown: I recognise Lord James 
Douglas-Hamilton’s intention, which is to ensure 
that local authority plans do not go out of date, but 
we do not think that amendment 16 is desirable. 
The bill draws heavily on provisions with which 
Lord James is reasonably familiar from a previous 
life—I refer to section 19 of the Children (Scotland) 
Act 1995, which is entitled “Local authority plans 
for services for children”. Members will see that 
section 2(4) of the bill makes explicit provision to 
allow a local authority to incorporate its plan on 
adoption support services into a wider children’s 
services plan. Because of that link, it is desirable 
to have the same legislative provisions on the 
timing of the review of plans in the bill and the 
1995 act. 

As Lord James Douglas-Hamilton said, 
members will see that section 2(7) of the bill 
states: 

“The Scottish Ministers may give a local authority 
directions as to the carrying out of its functions under 
subsection (2).” 

We envisage requiring local authorities to review 
their plans under the bill, as we require them to 
review children’s services plans under the 1995 
act. Local authorities are on a three-year cycle, 
with less full updating every year. A balance must 
be struck to ensure proper arrangements for 
planning while avoiding planning for planning’s 
sake. The 1995 act provision—so wisely 
introduced by Lord James—strikes the right note. 

Given that explanation, which I am sure Lord 
James Douglas-Hamilton will accept, I invite him 
to withdraw amendment 16. 

The Convener: Flattery will get you everywhere. 

Lord James Douglas-Hamilton: Some
politicians have a future—others have a past. I 
thank the minister for his reply. In view of his 
assurance about the three-year cycle, I seek to 
withdraw amendment 16. 

Amendment 16, by agreement, withdrawn. 

Amendments 17 and 18 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 146, in the name of 
Ken Macintosh, is grouped with amendments 161, 
167 and 158. I invite a member to speak to and 
move amendment 146 in Ken’s absence. 

Mr Ingram: I express my support for 
amendment 146, in which Ken Macintosh 
suggests that there should be a reference in the 
bill to the need to address  
“a child’s educational and health needs.” 

My amendments 161 and 167 were inspired by 
Adoption UK in Scotland and Dr Helen Minnis, 
senior lecturer in child and adolescent psychiatry 
at the University of Glasgow, who contacted 
committee members last week. We know from the 
evidence that was presented to the committee at 
stage 1 that most children who are currently 
adopted have been physically and mentally 
damaged through early experience of abuse and 
neglect.  

Recent research in the United States has shown 
that, by adolescence, two thirds of such children 
have severe behavioural, emotional and 
relationship difficulties, leading to up to half of 
adoptive placements being disrupted. Adoption 
per se does not solve a child’s problems. In such 
cases, psychological therapy is required. As Dr 
Minnis points out, that is not provided for in 
Scotland. The bill provides us with an opportunity 
to address that problem by requiring such 
interventions to be made where they are needed. 
Clearly, the amendments in my name have 
resource implications, but arguably not addressing 
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the need to treat attachment disorders and the like 
has a greater cost, because of those cases in 
which placements break down.  

Amendment 167 is an attempt to impose a legal 
time limit on the assessment processes prior to 
agreeing a permanent placement plan for the 
child. Research evidence suggests that very 
positive outcomes can be achieved for children 
when therapeutic work is coupled with structured 
assessments within the timeframe.  

I recognise that the minister was given short 
notice of these proposals, but I hope that he will 
acknowledge that they deserve serious 
consideration. 

I move amendment 146. 

Dr Murray: Everyone will have sympathy with 
the need to take all such factors into consideration 
in preparing a placement plan. However, I am not 
convinced by the proposals. Perhaps the minister 
could elucidate. Would the plans be more 
appropriately dealt with in guidance or in 
subordinate legislation, rather than in the bill itself? 

Robert Brown: Like other members, I have 
enormous sympathy with what Adam Ingram and 
Ken Macintosh are trying to do through their 
amendments. The information that Adam Ingram 
gave us about the breakdown of adoption 
placements is important background to the 
changed climate in which adoption operates these 
days.

Better support for adoptive families from social 
work, health and other relevant professionals is 
vital to make placements work successfully. It is 
important that we increase awareness among 
providers of health, education and social services 
of the needs of looked-after children and of the 
impact of early trauma on their development and 
behaviour. The amendments in the group seek to 
place a requirement on local authorities to include 
details of the psychological therapeutic services 
that they will make available for children who are 
adopted or who might be adopted in their plans for 
providing adoption services, and to consider the 
health and educational needs of a child when 
considering adoption.  

As I said, I am sympathetic to the general 
proposition that appropriate counselling and 
psychotherapy can be important in making 
adoptions work. I am also conscious that adoptive 
families might not always have found it easy to 
access help, partly through a simple lack of 
knowledge of the help that might be used, but also 
because of a lack of available services. Provisions 
elsewhere in the bill to allow local authorities to 
provide payments in lieu of services that they 
cannot provide will help in such situations. 

The proper assessment of needs that is a key 

part of our proposals should ensure that needs for 
such services are properly identified and will give 
us a better handle on some of the issues. We 
recognise the importance of the subject and we 
are taking action to establish a framework for it. 

I recognise the importance of local authorities 
providing a joined-up service for looked-after 
children and an important part of that is 
considering a child’s health and educational 
needs. Section 2(3) requires a local authority to 
consult health boards and relevant voluntary 
organisations when preparing a plan for the 
provision of the adoption service in its area and 
provides sufficient coverage for local authority 
planning of specialist therapeutic services. Again, 
we are talking about creating a framework. As 
Elaine Murray rightly said, we will want to think 
about guidance on a number of aspects including 
the availability of provision. 

Other provisions in the bill place a duty on 
adoption agencies to consider a range of factors, 
such as religion and cultural background, when 
considering whether adoption is the best option. 
Adoption agencies must also consider whether 
adoption is likely to best meet the needs of the 
child. One of the most important issues is the 
process by which children are matched with 
prospective adopters. I mention that training is 
touched on in another amendment. 

Adoption agencies seek to ensure that 
prospective adopters can meet the needs of a 
child, including particular health and educational 
needs. As a matter of course, the educational and 
health needs of the child will be taken into 
consideration in the matching process as well as 
when a local authority assesses an adopted child’s 
need for support. Educational and health needs 
will also be taken into account in wider ways, not 
least under the Education (Additional Support for 
Learning) (Scotland) Act 2004, with which the 
committee is familiar. Such needs are catered for 
in a variety of ways and we will issue guidance 
under the bill to consider them further. 

We are discussing important functions and we 
want to ensure that children are given all the 
support that they require. The details can best be 
included in guidance that can move with the 
advancement of knowledge and information over 
time.

Adam Ingram spoke about therapeutic 
psychological services and I know of his long 
interest in the field. If he wishes to bring particular 
concerns to my attention, I would be more than 
happy for him to write to me about them in more 
detail and to have a discussion with him. However, 
the issue does not relate directly to the bill and I 
hope that against the background of my 
assurances he will allow such matters to be dealt 
with in the way that I have suggested. 
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Mr Ingram: I am reassured by the minister’s 
remarks that the bill can cover areas of concern. I 
will take him up on his offer to discuss 
psychological interventions and the use of 
guidance. On that basis, I will not press 
amendment 146. 

Amendment 146, by agreement, withdrawn. 

Amendments 147, 161 and 167 not moved. 

The Convener: Amendment 168, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 173 to 177, 4 and 178. 

11:00 
Lord James Douglas-Hamilton: I am 

principally concerned with the principle of 
independent advocacy. Amendment 168 would 
introduce the right for a child, his or her birth 
parents and other people involved in the child’s 
upbringing up to the point of the adoption process 
to access independent advocacy services. That 
would apply before, during and after adoption. I 
submit the amendment on behalf of the Scottish 
Independent Advocacy Alliance.  

The principle of independent advocacy is to 
enable the child and his or her birth parents to 
receive support and representation from someone 
independent of the adoption agencies to make 
certain that their feelings are taken into account. 
That, I submit, is reasonable. Furthermore, the 
independent advocate has more time and means 
to get to know the child and their situation on the 
ground than the curator ad litem or reporting 
officer might have.  

There is explicit provision in the bill to allow the 
same person to be appointed as reporting officer 
and curator ad litem. The former position of 
reporting officer requires him to work with the birth 
parents to ensure that they understand the 
proposed adoption agreement. The latter role of 
curator ad litem requires the appointed person to 
represent the child in court and make decisions in 
their best interests. When the same person holds 
both roles, a conflict of interest could arise, so 
there is a clear need for another professional to 
seek out and put forward clearly and incisively the 
child’s wishes as well as their best interests. In 
order to safeguard the best interests of the child, 
the necessary safeguard is to appoint an 
independent person competent to exercise 
independent advocacy.  

My request to the minister is this: will he 
consider carefully a potential conflict of interest in 
the circumstances that I have mentioned? I hope 
that he will consider sympathetically the principle 
behind the amendments with a view to deciding 
whether it can be incorporated in guidance. Will he 
also examine how the matter is dealt with in the 

rest of Britain? I believe that it is a live issue 
outside Scotland as well. 

On the other amendments in the group, which 
are all in my name, the same principle applies to a 
number of different, self-explanatory situations 
outlined by the Scottish Independent Advocacy 
Alliance. I would be most grateful if the minister 
would undertake to consider the amendments at 
least with a view to formulating appropriate 
guidance in due course. 

I move amendment 168. 

Mr Ingram: I support the use of independent 
advocacy, particularly with children. I know that 
the SIAA is concerned about everyone involved in 
the adoption process having access to 
independent advocates, but I believe that it is 
extremely important that the voice of the child 
concerned is heard. We know that independent 
advocates are available for children in the 
children’s hearings system, for example, and the 
Executive is concerned to improve the services 
provided in that context. It is an omission in the bill 
not to have reference to independent advocacy for 
the child at the centre of the adoption process, so I 
support Lord James Douglas-Hamilton’s 
amendments. 

Dr Murray: I agree with some of what Adam 
Ingram said about the importance of advocacy for 
the child. Section 9(3) refers to  
“the welfare of the child throughout the child’s life as the 
paramount consideration.” 

The way in which the child gets the opportunity to 
express its views is important—that is also 
covered in section 9—but I am not certain that it 
needs to be in the bill. Independent advocacy is 
desirable, but it could be part of guidance on how 
adoption processes should be organised. I am not 
convinced that it is necessary to say in the bill that 
the list of people in amendment 177 should have 
the right to independent advocacy. 

Mr Ingram: Could I add one point in response to 
Elaine Murray? 

The Convener: Technically, you cannot, but I 
will let you do so as I am feeling generous this 
morning. 

Mr Ingram: We have had the same debate in 
relation to previous legislation that has come 
before the committee, such as the Education 
(Additional Support for Learning) (Scotland) Act 
2004, and we had a similar debate on the Mental 
Health (Care and Treatment) (Scotland) Act 2003. 
On both occasions, we came to the conclusion 
that advocacy should be mentioned in the 
legislation and I suggest that, for consistency, it 
should be mentioned in the Adoption and Children 
(Scotland) Bill too. 

38



3507  4 OCTOBER 2006  3508 

Robert Brown: This group of amendments 
raises an important issue. I am considerably 
supportive of allowing the child’s voice to be 
heard. I am sure that we have all talked to children 
who have been in care, through adoption or 
fostering, who feel that, at various points in the 
procedure or afterwards, their voice was not 
heard. The central point of the amendments in the 
group is undoubtedly correct and, as Elaine 
Murray has mentioned, is provided for in the 
provisions in section 9 on the way in which the 
court or adoption agency is to exercise its powers. 

We recognise that independent advocacy is a 
valuable service that can be important for children 
and adults. Where appropriate, it can be a way to 
help children and adults to make their voice 
stronger and to have as much control as possible 
over their life. We do not dispute that general 
principle, but amendment 168 seeks to add an 
additional consideration that a local authority must 
include in its plan for the provision of the adoption 
service, namely the steps that it will take to ensure 
the availability of independent advocacy services 
for children, parents, guardians and relatives, and 
to ensure that they have the opportunity to make 
use of those services.  

I am aware that the Education (Additional 
Support for Learning) (Scotland) Act 2004 and the 
Mental Health (Care and Treatment) (Scotland) 
Act 2003 contained specific provisions on access 
to independent advocacy services. However, 
amendment 168 is not quite the same. A general 
duty on local authorities with regard to the 
provision of independent advocacy services is not 
appropriate in the bill because adoptions occur in 
a wide variety of circumstances, many of which do 
not really raise the issue that we are discussing. 
As Lord James Douglas-Hamilton has mentioned, 
the bill contains provisions for the appointment of 
curators ad litem and reporting officers and 
provision for safeguarders. There is quite a lot in 
the adoption regime that requires people to 
consider the child’s interests. 

Lord James Douglas-Hamilton mentioned a 
potential conflict of interest. I understand that the 
adoption policy review group considered that issue 
and concluded that there was no conflict or that, if 
there was, it could be accommodated. In any 
event, the rules in section 101 contain provisions 
that enable the curator ad litem to be a different 
person from the reporting officer or to be the same 
person if appropriate. The rules are flexible 
enough to cope with the emergence of problems 
of the kind that Lord James Douglas-Hamilton 
envisages. 

Unlike in the Education (Additional Support for 
Learning) (Scotland) Act 2004 and the Mental 
Health (Care and Treatment) (Scotland) Act 2003, 
advocacy is not as central as it might be in some 

circumstances partly for the reasons on which I 
have touched. There may be circumstances during 
the adoption process in which children and adults 
would benefit from advocacy, and the bill does 
nothing to prevent that; it is perfectly possible for 
such arrangements to be made. The 2004 act and 
the 2003 act deal with clear categories of people 
who consistently require advocacy. Under the 
Education (Additional Support for Learning) 
(Scotland) Act 2004 education authorities do not 
have a duty to provide or pay for an independent 
advocate. Although Lord James Douglas-Hamilton 
is right to say that advocacy was included in the 
legislation, the reference was limited. Within 
adoption, circumstances are extremely varied and 
a blanket provision in the bill is not appropriate. 

Amendment 173 would specify that when a court 
or adoption agency considers a child’s 
ascertainable wishes and feelings in order to come 
to a decision about adoption, wishes and feelings 
expressed via an independent advocate must be 
considered. Amendments 174, 175 and 176 
address similar points. 

An explicit statement that the child’s views can 
be expressed via an independent advocate is not 
necessary in primary legislation, because there is 
no bar on that happening. Of course, children can 
also be represented in legal proceedings by a 
solicitor—or an advocate of Lord James Douglas-
Hamilton’s kind. Elsewhere in the bill, we make 
provision for the appointment of curators ad litem 
and reporting officers who are independent of the 
court and can convey the child’s views and protect 
the child’s interests, so the bill contains much 
provision to allow such representation. The curator 
ad litem cannot be an employee of the local 
authority, which provides an important Chinese 
wall. As we said, the inclusion in the bill of a 
general duty on the provision of independent 
advocacy services would not be appropriate, given 
the diversity of adoption cases. 

Amendment 4 would ensure that in the case of 
an application for a relevant order for a child, the 
child would have the right of access to 
independent advocacy services if the same person 
had been appointed curator ad litem and reporting 
officer. I think that I dealt with that matter in the 
context of the provision in section 101. Again, 
such a level of detail would not be appropriate in 
primary legislation; it is more a matter for court 
rules. However, I assure Lord James Douglas-
Hamilton that I am more than happy to ask officials 
to consider the issue in the context of the 
guidance, which seems to be the proper place for 
such matters—I hope that my assurance satisfies 
him.

Nothing that I have said is intended to downplay 
the importance of advocacy in a number of 
situations. Advocacy is important for people, but 
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the appropriate way of dealing with it is through 
guidance, rather than in the bill. Therefore, I ask 
the committee to reject the amendments in Lord 
James Douglas-Hamilton’s name. 

Lord James Douglas-Hamilton: I thank the 
minister for his assurance that he will consider the 
matter with a view to issuing guidance in due 
course. I also thank him for his comments on 
conflicts of interest, which are dealt with in section 
101. I reserve the right to return to the matter at 
stage 3 if necessary, given precedents in other 
legislation. If other Administrations were correct to 
include in bills the matters that we are considering, 
there might be a case for us to act in the same 
way. I will not press amendment 168 or move the 
other amendments in my name in the group. 

Amendment 168, by agreement, withdrawn. 

Section 2, as amended, agreed to. 

Section 3 agreed to. 

Section 4—Meaning of “adoption service” in 
Regulation of Care (Scotland) Act 2001 

Amendments 19 and 20 moved—[Robert 
Brown]—and agreed to. 

Section 4, as amended, agreed to. 

Section 5—Adoption agencies: regulations 
about carrying out of functions 

The Convener: Amendment 21, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 22. If amendment 21 is agreed to, I 
cannot call amendment 22. 

Lord James Douglas-Hamilton: It is not clear 
why it is necessary for a local authority to apply for 
a permanence order before making arrangements 
for adoption. The provision in section 5(3) reflects 
section 9(3A) of the Adoption (Scotland) Act 1978, 
which, arguably, has caused local authorities to 
bring proceedings that were not wanted and did 
not advance matters for the child. Therefore, I 
lodged amendment 21 as a probing amendment to 
explore why the Executive thinks that the provision 
is necessary. 

I move amendment 21. 

11:15 
Robert Brown: This is a complicated issue. I 

am grateful to Lord James Douglas-Hamilton for 
lodging amendment 21, which deals with an 
important point. Lord James will be familiar with 
the history of the provision, the origins of which lie 
in an amendment that was made to the 1978 act 
by the 1995 act. That provided for a power to 
make regulations about circumstances in which a 
local authority that is intending that a child should 
be adopted should apply for a freeing order. The 

bill reproduces that power although, as 
amendment 22 makes clear, we absolutely accept 
that it should apply only to a permanence order 
with authority to adopt. The underlying concern 
was to guard against a situation in which a child is 
removed from the parental home but, as Lord 
James explained, an adoption order is not sought 
for many months or years. By that time, the child 
has been away from the parents for so long that 
any prospect of successful reunion has vanished, 
so that adoption is not a deliberate act of policy 
that is genuinely in the interests of the child—as 
might have been the case if a court had 
considered the matter at an earlier stage—but is 
drifted into by default. We all agree that that is 
something to be avoided. 

We appreciate that there is concern that 
regulations that are drafted under the equivalent 
section of the 1978 act sometimes had the effect 
of obliging a local authority to pursue a freeing 
order when that might not have been the best way 
forward, and officials have discussed the matter 
with a number of interested parties. For example, 
there may be a prospect of birth parents agreeing 
to adoption if they have a sense of who the 
prospective adopters may be, but not to an open-
ended freeing order. 

The provision is simply an enabling power; the 
key is how it is used in practice. We believe that it 
is best for the committee to retain the provision 
and to agree to amendment 22, which limits the 
local authority’s application for a permanence 
order to an order with authority to adopt. However, 
we give the undertaking that regulations under the 
provision will be subject to careful consultation 
with local authorities, appropriate legal experts 
and other groups with an interest in the matter. I 
reassure members that our intention is to consult 
such groups, to involve them in our thinking when 
drafting regulations and to ensure that the sort of 
unintended consequence that emerged from the 
previous arrangements is not replicated. Against 
that background, and very much in the spirit of 
Lord James Douglas-Hamilton’s amendment, I ask 
Lord James to accept our reassurances and ask 
the committee to reject amendment 21 and to 
agree to Executive amendment 22. 

Lord James Douglas-Hamilton: I thank the 
minister for his response. I will not press 
amendment 21. 

Amendment 21, by agreement, withdrawn. 

Amendment 22 moved—[Robert Brown]—and 
agreed to. 

Section 5, as amended, agreed to. 

Section 6—Pre-adoption services 

Amendment 23 moved—[Robert Brown]—and 
agreed to. 
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Amendment 24 not moved. 

The Convener: Amendment 148, in the name of 
the minister, is grouped with amendments 148A, 
30, 32 to 34, 150, 151, 172, 49 to 54, 60, 61, 66, 
68, 70, 97, 113, 116, 118 and 137. The question 
on the amendment to amendment 148 will be put 
before the question on amendment 148. 
Amendments 151 and 172 are direct alternatives. 
That means that if amendment 172 is 
subsequently agreed to, it supersedes any 
agreement to amendment 151. I hope that that is 
clear. 

Robert Brown: This follows on from our earlier 
debate on section 1. All the Executive 
amendments in the group are a consequence of 
creating a single adoption support regime and 
providing what were previously post-adoption 
services from the point of placement rather than 
the point of adoption, because of the fact that 
pressures that may require support are incurred at 
the point of placing the child. They are 
predominantly a reaction to the restructuring and 
renaming of sections and are consequential to the 
change of language that is used to refer to 
adoption support services. 

Amendment 148A, in the name of Tommy 
Sheridan, would create a further category of 
people who have the automatic right to an 
assessment of their needs for adoption support 
services. The category would contain the uncles 
and aunts of placed children or adopted persons. 

Under the bill, uncles and aunts—and anyone 
else who is not listed in new paragraphs (a) to (q) 
of section 6(1) in amendment 148—will be able to 
request an assessment of needs from a local 
authority, although the local authority will have 
discretion as to whether to conduct an 
assessment, which will depend on the 
circumstances of the case. The rationale behind 
amendment 148 was to give an automatic right of 
assessment to categories of people who most 
typically have a close association with a child. 
That means that people who have treated a child 
as their own child, whether or not they have any 
such legal relationship, a child’s siblings, who are 
often forgotten in such circumstances, and a 
child’s grandparents will have an automatic right to 
an assessment. Those are the people who are 
most commonly directly affected by a child being 
adopted or considered for adoption. 

We acknowledge that family relationships can 
be diverse and complex—where any list stops is in 
a sense arbitrary—but we feel that it is sensible to 
limit the automatic right of assessment 
appropriately on the basis of the likely needs and 
rights of the various parties that are involved. 
Amendment 148A could escalate into a lengthy list 
that entitled every possible permutation of 
extended family members to an automatic 

assessment, which would not be the right way to 
proceed. The amendment would increase the 
possibility of vexatious assessment applications in 
cases of conflict when birth-family members 
contested an adoption placement. As such, our 
opinion is that the current discretionary right to an 
assessment of need is appropriate for uncles, 
aunts and people who are further removed. 

Under the power that amendment 150 provides, 
we intend to issue regulations that specify how 
local authorities should conduct assessments. 
That will provide sufficient safeguards for people 
who have no automatic right to an assessment to 
ensure that their request has been dealt with 
appropriately. People whose request has been 
refused will be able to follow a standard local 
authority complaints procedure if they are 
dissatisfied with how their request was handled. 

Amendment 30, in the name of Lord James 
Douglas-Hamilton, is unnecessary, particularly in 
the light of the redrafting of section 6. Revised 
section 6 will include no less than 20 categories of 
people with varying entitlements to services. New 
section 6(1)(r) will be a further catch-all category 
of people who are affected by proposed placing for 
adoption, who will be able to apply for an 
assessment of a need for services. That is 
enough. Amendment 32 has been overtaken by 
the fact that section 7 will be left out. Given the 
terms of new paragraph (r), the amendment is no 
longer necessary. 

Amendment 33 is similar to amendment 30 and 
has also been overtaken by the proposed removal 
of section 7. Section 6 will include a wide variety of 
categories of person who will be entitled to 
services. 

Amendment 172 was lodged by Adam Ingram 
and we think that it was a response to amendment 
151. However, it may be based on a 
misconception of what amendment 151 tries to 
achieve. We are not trying to reduce the 
categories of people who are entitled to support or 
to reduce the support to which they are entitled. 
Amendment 151 will insert a new section to set 
out a local authority’s responsibilities for the 
provision of adoption support services. Subsection 
(1) in that new section will place a duty on a local 
authority to provide some adoption support 
services when requested by people who will be 
listed in new paragraphs (a) to (e) of section 6(1). 
Those services will be required to meet some 
circumstances rather than a particular need that 
may be assessed. The support services will meet 
particular needs that will require to be assessed in 
accordance with amendment 150. 

Paragraph (b) of subsection (1) of the section 
that amendment 151 introduces will allow the local 
authority, when providing services such as those 
that are mentioned in paragraphs (a) to (c) of 
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section 6(2), to provide to a person any of the 
services that are mentioned in paragraphs (d) to 
(f) of section 6(2) without performing an 
assessment of needs. Without that power, such 
services could be provided only if required 
urgently under section 50. 

New section 6(1)(b) will not reduce the 
availability of services. We will extend the 
categories of people who are mentioned in section 
6(1) to include reference to placed children, their 
parents and new carers, but we will not give those 
people a right simply to demand the full range of 
services. We will allow the local authority to 
provide support services to the children and 
persons who are mentioned and will preserve their 
right to require an assessment of needs by a local 
authority, which may result in an authority having 
an obligation to provide them with the services that 
are required. That is complicated, as members 
can tell. 

Amendment 151 simply preserves the position 
whereby most support is usually provided after an 
assessment of needs, as the adoption policy 
review group recommended. The people 
concerned will have an entitlement to have their 
needs assessed and to have those needs, as 
assessed, met. Section 50 allows services that are 
required urgently to be provided without 
assessment. 

Amendment 172 is undesirable because it would 
establish a right to full services without any prior 
assessment. Members probably appreciate the 
logic of the distinction that I have made. It seems 
to us that one of the adoption policy review 
group’s key recommendations was that we should 
set up a system whereby people’s needs would be 
properly assessed and plans would be developed 
to meet those needs. 

We also think that there is a problem with 
subsection (2) of the new section that amendment 
172 proposes. By including people who fall into 
the category that is defined in new section 6(1)(r), 
it would place local authorities under a duty to 
provide counselling to almost anyone who asked 
for it. No one will lose a service to which they were 
previously entitled. I should make it clear that the 
1978 act simply placed a general duty on local 
authorities to make broad categories of services 
available to broad categories of people. Our bill 
will give specific people specific rights to have 
their needs for support services assessed and 
met, as the review group recommended. 

The need for amendment 49, in the name of 
Lord James Douglas-Hamilton, is overtaken by the 
removal of section 47. In any event, amendment 
49 is undesirable in that it appears to provide for 
counselling in circumstances in which someone 
might have difficulties with the concept of adoption 
in general rather than with a specific adoption. In 

other words, it would go beyond what we are 
trying to do. 

The need for amendment 50, which is also in the 
name of Lord James Douglas-Hamilton, should be 
overtaken by the removal of section 47. It goes 
back to Tommy Sheridan’s proposal on aunts and 
uncles, which we think is undesirable for the 
reasons that I have explained. Experience 
suggests that grandparents are affected by 
adoption to an extent and with a frequency that 
natural aunts and uncles are not. That said, I 
accept that many of the categories are somewhat 
arbitrary. It would, of course, be open to a local 
authority to provide services under the catch-all 
category in new section 6(1)(r). However, we do 
not believe that it is desirable to make specific 
provision for aunts and uncles and that was not 
among the recommendations of the review group, 
which examined such matters in some detail. 

The remaining Executive amendments are 
technical and I do not want to go through them in 
detail; they simply seek to move sections around 
to make the layout of the bill more logical. I invite 
the committee to support amendment 148 and the 
other Executive amendments in the group and ask 
the members concerned not to move the non-
Executive amendments. If those amendments are 
moved, I urge the committee to reject them. 

I have one further point. As members will gather 
from my narration of the proposed changes, we 
are discussing a highly complex issue. I admit that 
I am not entirely certain that I follow what all the 
effects and implications of the restructuring will be. 
I want to re-examine the matter. Going back to 
what Adam Ingram said about the provision of 
advice and counselling services, I want to be sure 
that people will not lose any rights that they had; 
that the new structure will work in practice, given 
the length of the list in amendment 148; and that 
any changes from present practice are being 
made for a good policy reason that can be justified 
to the committee. I give that assurance. 

Once we have the new composite structure of 
the bill, it should help us to understand whether 
there have been any unintended consequences of 
what—as members will appreciate from the large 
number of amendments that it has been 
necessary to lodge—has been quite a complex 
operation. 

I move amendment 148. [Interruption.]

The Convener: I am not entirely sure what that 
noise was—perhaps it was the trains arriving. 

Robert Brown: It was a roll of drums to mark 
my reaching the end of such lengthy remarks. 

Amendment 148A not moved. 
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The Convener: I invite Adam Ingram to speak 
to amendment 169 and the other amendments in 
the group. 

Mr Ingram: I sympathise with the minister for 
having to come to terms with the complexity of the 
group and the changes to the bill that the 
amendments in it propose. 

The Convener: I meant to ask you to speak to 
amendment 172 rather than to amendment 169. 

Mr Ingram: My grey cells, too, are having a few 
problems in following proceedings. 

Amendment 172 is a revised version of 
Executive amendment 151, which seeks to 
replace section 8 with a new section. Amendment 
172 was drafted by BAAF Scotland, which has two 
main concerns about amendment 151. The first is 
that it will mean that “adopted persons” and 
“adoptive parents”, as defined in section 6(1), as 
amended by Executive amendment 148, will not 
be included among those people who will be 
entitled to all the adoption supports. Perhaps the 
minister can explain why those categories of 
people have been excluded. It might seem that 
differentiation between pre-adoption and post-
adoption services is being maintained in that 
amendment, with the group of people who are 
most concerned with post-adoption services being 
excluded from the fullest range of support.  

11:30 
Robert Brown: I am sorry to interrupt, but could 

you specify again the group of people that you 
think has been missed out? 

Mr Ingram: I am referring to “adopted persons” 
and “adoptive parents”, as in new paragraphs (f) 
and (g) of section 6(1). 

Robert Brown: I am sorry, but what are you 
saying has been missed out? 

Mr Ingram: Reference to them in the first new 
subsection in amendment 151. Could you explain 
why those groups of people have been missed 
out? The interpretation could be made that those 
people will not have the full range of support that 
others have.

Secondly, paragraph (b) of subsection (1) of the 
new section that is introduced by amendment 151 
confers a power on local authorities to provide 
counselling and other services to a narrower group 
of people than before. That appears to be a 
watering down of the current duty on local 
authorities under the Children (Scotland) Act 1995 
to provide  
“counselling for other persons if they have problems 
relating to adoption.” 

Amendment 172 would reinstate the duty and 
extend it to cover all persons affected by adoption, 

as listed in new section 6(1). BAAF Scotland 
believes that that Executive amendment is too 
narrow overall and that it will lead to fewer rights 
for individuals rather than more.  

I take on board what the minister said in his 
opening remarks on this group. I would of course 
like to take him up on his offer to discuss the 
ramifications. The matter is not entirely clear, and I 
am struggling with this—I think that everyone is 
struggling with these proposed changes.  

The Convener: My apologies again for naming 
the wrong amendment at the beginning of that. I 
also apologise to Lord James, as I should have 
called him to speak before Adam Ingram. 

Lord James Douglas-Hamilton: Amendment 
30 would allow ministers to specify further 
categories of person. The minister says that that is 
not necessary, but can he confirm that that can 
and will, where necessary, be done? 

The minister said that amendment 32, relating to 
the definition of “relevant person”, has been 
overtaken. He said that amendment 33, also 
relating to the definition of “relevant person”, is 
unnecessary.  

Amendment 49 relates to counselling services. I 
would press the minister for a little more 
information on that. Under section 47(2)(b)(ii), the 
counselling services that are to be made available 
include services for any person  
“who has difficulties relating to adoption”. 

Can the minister say a little bit about the nature of 
those “difficulties”? Are they general in nature? 
Would they relate to specific adoptions? 

Amendment 50 relates to relevant persons and 
to the issue of natural uncles and aunts of adopted 
children. “Relative” seems to be defined in section 
111(1) as including “uncle or aunt”. The 
amendment therefore seems appropriate for the 
harmonisation of provisions on persons in 
relationship to the adopted person. I do not follow 
the minister’s reasoning as to why the amendment 
is not necessary in order to harmonise the bill in 
line with section 111(1). 

Robert Brown: I ask members to allow me a 
moment to come to grips with this. As has been 
said already, the points are complex. 

Adam Ingram referred to the effect of 
amendment 151, which refers only to new 
paragraphs (a) to (e) of section 6(1). I accept that 
the distinction is not immediately apparent, but 
amendment 151 relates to the provision of support 
services in the pre-adoption placement situation, 
and children who have been adopted and parents 
who have adopted children will obviously not be 
involved in that. The distinction is between the pre 
and post-adoption situations. 
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As I indicated earlier, I want to review the 
situation once we have seen the result of the 
amendments and ensure that there is nothing 
indeterminate in the bill. I am more than happy to 
talk to Adam Ingram or other committee members 
if they have points to make about that. 

I think that I have already dealt with Lord James 
Douglas-Hamilton’s comment about counselling. 
The counselling involved is not for difficulties with 
adoption generally but for difficulties with the 
specific adoption that the people are involved in. I 
hope that I have dealt with the point. 

I must confess that, at first glance, this last point 
stumps me. I accept that the definition of relative 
in section 111 includes uncles and aunts, but it 
must be seen in the context of what it relates back 
to and where the word “relative” is used elsewhere 
in the bill. For example, there is one reference in 
section 10(2) on general considerations when 
placing a child for adoption, which refers to 
“the wishes and feelings of any relative of the child 
regarding the child.” 

I say again that the feelings of any relative, or 
the interests of other people affected by the 
adoption, can be dealt with under new section 
6(1)(r). Paragraph (r) refers to a person, other than 
a person specifically mentioned elsewhere in 
subsection (1),  
“who is … affected by the placing, or proposed placing, of a 
child for adoption, or … affected by an adoption.” 

That is a wide definition that includes anyone who 
is involved. They will not have a right to adoption 
services in that context, but they will certainly be 
able to apply and have information made available 
to them. I anticipate that the situation will be 
spelled out more in guidance and that a generous 
view of definitions will be taken. 

I will look again at the question of including 
uncles and aunts in the definitions in light of the 
point made about section 111, because I want to 
be able to give the committee a more 
comprehensive explanation of how the definition 
fits in with the advice services. As the committee 
will see, the point is related not to definitions in 
section 111 but to broader considerations of who 
can have their views known in the legal 
arrangements under the bill. That is not quite the 
same thing, although I accept that they are 
connected. 

Against that reassurance, it might be sensible 
for us to write formally to the committee on that 
aspect, which raises a technical matter that I need 
to give a more satisfactory explanation for. 

The Convener: That would be extremely useful 
to the committee. Given the complex nature of the 
amendments, perhaps the Minister for 
Parliamentary Business will consider the 

timetabling carefully to ensure that there is 
adequate time between the completion of stage 2 
and stage 3 for the committee and ministers to 
reflect fully on the final structure of the bill. It is 
important that we have enough time. 

Robert Brown: I am happy to assure the 
committee that we will do our best to ensure that 
the reconsideration of the sections is done quickly. 
We have the parliamentary recess in October 
before the committee resumes consideration and 
we arrive at stage 3, so there is some time. We 
will try to get back to you as quickly as we can. 

The Convener: Thank you for that assurance, 
minister.

Amendment 148 agreed to. 

Amendments 169 and 170 not moved. 

Amendment 25 moved—[Robert Brown]—and 
agreed to. 

Amendment 171 not moved. 

Amendment 149 moved—[Robert Brown]—and 
agreed to. 

Amendment 162 not moved. 

The Convener: Amendment 26, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 29, 155 to 157 and 127 to 129. 

Lord James Douglas-Hamilton: I can address 
amendment 26 briefly. Section 6 details the types 
of pre-adoption services that a local authority can 
offer and section 6(2) includes the services 
regarding the assessment of children and 
adopters, counselling, the provision of information 
and advice and other assistance. I suggest to the 
minister that it would be useful if those pre-
adoption services could include the provision of 
financial assistance.  

Amendment 26 is a probing amendment and 
amendment 29 is consequential. 

I move amendment 26. 

Robert Brown: I am grateful to Lord James 
Douglas-Hamilton for raising the point, but I hope 
to be able to satisfy him on it.  

There are really two groups of amendments 
within this group. Amendments 26 and 29 from 
Lord James Douglas-Hamilton seek to make 
specific reference to financial assistance in section 
6. Those amendments are not necessary. Section 
77 makes provision for the payment of adoption 
allowances, including—to cover a point that is 
addressed in amendment 29—to persons who 
may adopt as well as those who have already 
adopted. Section 79 provides a power for local 
authorities to make payments in the specific 
circumstances in which someone is eligible for an 
adoption service that the local authority cannot 

44



3519  4 OCTOBER 2006  3520 

provide first-hand. Those provisions should 
suffice. 

The Executive amendments that follow in the 
group—amendments 155 to 157 and 127 to 129—
amend section 79. Some of them are fairly 
technical, but I will say something about one or 
two of them. In amendment 127, by replacing the 
word “would” with the word “might”, we aim to 
reflect the wider discretion that amendment 155 
gives to local authorities. Under section 79(3)(b) 
as drafted, only those people to whom the local 
authority would have provided a service had it 
been able to do so are eligible for a payment. 
Under amendment 127, people to whom the 
service might have been provided can be 
considered for financial assistance even if the 
local authority would be able to provide the 
service. That provision still allows local authorities 
to exercise discretion in the provision of payment 
but permits a wider range of people to be 
considered.  

Along with amendment 128—which extends the 
factors that must be taken into consideration when 
deciding whether to provide a payment to a 
person—amendment 127 clarifies the procedure 
under which a person may receive a payment 
instead of a service. That is particularly important 
to ensuring that adoptive families are able to 
access the full range of services for which they 
have a need, and amendments 127 and 128 
provide valuable clarity on that. They hark back to 
some of the points about which we talked with 
Adam Ingram earlier. 

I invite the committee to reject amendments 26 
and 29 if Lord James Douglas-Hamilton presses 
them and to agree to the other amendments in the 
grouping. However, I hope that Lord James 
Douglas-Hamilton will be satisfied that the bill 
makes provision for financial assistance as well as 
other forms of assistance to prospective adopters. 

Lord James Douglas-Hamilton: I thank the 
minister for his response, particularly on the point 
about financial assistance, which is of 
considerable reassurance. I will not press 
amendments 26 and 29. 

Amendment 26, by agreement, withdrawn. 

Amendments 27 and 28 moved—[Robert 
Brown]—and agreed to. 

Amendments 29 and 30 not moved.  

Amendment 31 moved—[Robert Brown]—and 
agreed to. 

Section 6, as amended, agreed to. 

11:45 

Section 7—Adoption support services 

Amendments 32 and 33 not moved. 

Amendment 34 moved—[Robert Brown]—and 
agreed to. 

After section 7 

Amendment 150 moved—[Robert Brown]—and 
agreed to. 

Section 8—Provision of adoption support 
services 

Amendment 151 moved—[Robert Brown]—and 
agreed to. 

Amendment 172 not moved. 

Section 47—Post-adoption services 

Amendment 49 not moved. 

The Convener: Amendment 50, in the name of 
Lord James Douglas-Hamilton has already been 
debated with amendment 148. 

Lord James Douglas-Hamilton: I would have 
moved amendment 50, had it not been for the 
minister’s reassurance. 

The Convener: I am sure that the minister has 
noted that. 

Amendment 50 not moved. 

Amendment 51 moved—[Robert Brown]—and 
agreed to. 

Section 48—Assessment of needs 

Amendment 52 moved—[Robert Brown]—and 
agreed to. 

Section 49—Provision of services 

Amendment 53 moved—[Robert Brown]—and 
agreed to. 

Section 50—Urgent provision 

Amendments 152, 54, 56 and 57 moved—
[Robert Brown]—and agreed to. 

The Convener: Amendment 58, in the name of 
the minister, is grouped with amendments 141, 
142, 42, 130, 132 and 134. 

Robert Brown: Amendments 58, 141, 142, 42, 
132 and 134 will introduce text to ensure that the 
phrase “as soon as is reasonably practicable” is 
used consistently throughout the bill. Amendment 
130 will insert the word “is” to complete the 
expression “as is reasonably practicable” and is an 
entirely technical amendment. 
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I move amendment 58. 

Amendment 58 agreed to. 

Amendment 59 moved—[Robert Brown]—and 
agreed to. 

Section 50, as amended, agreed to. 

Amendment 60 moved—[Robert Brown]—and 
agreed to. 

Section 51—Care plans 

Amendments 61 and 153 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 62 is grouped with 
amendments 63 to 65, 71, 74 to 84, 154, 88 to 91, 
93, 98, 101, 105, 107, 109, 110, 114, 124, 139 
and 140. 

I welcome Fiona Hyslop to the meeting. I am 
glad that she finally made it. 

Fiona Hyslop (Lothians) (SNP): The quarter 
past 8 train from Linlithgow has just arrived. 

Robert Brown: This is one of the largest 
groups, but many of the individual amendments 
are technical and consequential to the two main 
amendments, the first of which is amendment 62. 
The bill as introduced provides for adoption 
support plans—introduced as care plans—to come 
into force at the point at which an adoption order is 
made. That would mean that a local authority’s 
responsibility to provide certain support services 
would begin only when an adoption order was 
made. However, when the prospective adopters 
are not relatives of the child, section 15 requires 
that the child live with the prospective adopters for 
at least 13 weeks before the application is made 
for an adoption order. 

As several witnesses pointed out at stage 1, the 
placement period could be challenging and 
demanding, particularly against the background of 
the more challenging nature of adoption these 
days. The success of the placement and any 
future adoption will depend on the provision of the 
correct support in this period, therefore the making 
of an adoption order seems like an artificial and 
unrealistic threshold on which to start providing 
services and support. 

We have lodged amendments that will provide 
for adoption support plans to come into effect 
when the child is placed with the prospective 
adopters. Amendment 62 and several subsequent 
technical amendments will replace references to 
“adoptive family” with references to “relevant 
family” for that purpose. Those are amendments 
64, 74, 76, 79 to 81 and 89 to 91. Several 
consequential amendments provide a definition of 
“relevant family”—amendments 83, 84, 139 and 
140. Amendment 93 will ensure that the members 

of the family with whom a child is placed for 
adoption are eligible to receive support through 
such a plan. 

Amendment 63, which is the second of the main 
amendments, will replace the term “care plan” with 
“adoption support plan”. Evidence that was given 
at stage 1 suggested that the term “care plan” was 
confusing because it was already used in planning 
for the needs of looked-after children. In addition, 
some witnesses considered that the phrase 
implied that adoptive families would be reliant on 
local authorities for help well beyond the making of 
an adoption order. We agree that “care plan” is not 
the best phrase for the purpose, so we have 
lodged amendments to substitute the phrase “care 
plan” with the phrase “adoption support plan”. 
Amendments 65, 75, 77, 78, 154, 88, 101, 105 
and 107 are consequential to that. 

Amendment 71 is a technical amendment, which 
will amend the language that is used in section 51 
without altering its effect: adoption support plans 
will end when an adopted child reaches 18 years 
of age. Further technical amendments in the group 
relate to guidance and regulations. Amendments 
114 and 109 relate to guidance on the preparing 
and reviewing of adoption support plans, while 
amendments 124 and 110 relate to regulations 
about adoption support plans. In both cases, the 
reference will be moved from one part of the bill to 
another, which we hope will provide greater clarity 
without having any impact on the legal effect of the 
provisions. 

Many of the amendments in the group are 
technical and are consequential to amendments 
that are themselves technical, but their effect will 
nonetheless be important in providing support at 
the point at which it is most needed. I invite the 
committee to accept this group of amendments. 

I move amendment 62. 

Amendment 62 agreed to. 

Amendments 63 to 84 moved—[Robert 
Brown]—and agreed to. 

Section 51, as amended, agreed to. 

Section 52—Duration of care plan 

Amendment 154 moved—[Robert Brown]—and 
agreed to. 

The Convener: Amendment 85 is grouped with 
amendments 86 and 87. 

Robert Brown: As I said, we have lodged 
amendments that seek to substitute the phrase 
“care plan” with “adoption support plan”. We have 
also changed the point from which those plans are 
required. Section 52 concerns the duration of 
adoption support plans, and that is what this group 
of amendments primarily relates to. 
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The bill as introduced provides for an adoption 
support plan to come into force when an adoption 
order is made. We are changing that provision so 
that the plan should begin when the child is placed 
with the prospective adopters. That is reflected in 
the new definition of “appropriate child”, which will 
be inserted by amendment 87. Section 52, as 
amended, will provide that adoption support plans 
will last until the child reaches the age of 18, 
whereas the provision as drafted appeared to limit 
the plans to last for three years from the date of 
the adoption order. That was never our intention, 
so we have redrafted the provision to ensure that 
there is absolutely no doubt about the duration of 
an adoption support plan: it lasts until it is replaced 
by another adoption support plan or until the child 
reaches the age of 18. Amendments 86 and 87 
are technical amendments that are consequential 
to amendment 85. I hope that the committee will 
accept the three amendments. 

I move amendment 85. 

Amendment 85 agreed to. 

Amendments 86 and 87 moved—[Robert 
Brown]—and agreed to. 

Section 52, as amended, agreed to. 

Section 53—Family member’s right to require 
review of care plan  

Amendments 88 to 97 moved—[Robert 
Brown]—and agreed to. 

Section 53, as amended, agreed to. 

Section 54—Other cases where authority 
under duty to review care plan 

Amendments 98 to 100 moved—[Robert 
Brown]—and agreed to. 

Section 54, as amended, agreed to. 

Section 55—Reassessment of needs for post-
adoption services  

Amendments 101 to 105 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 106, in the name of 
the minister, is in a group on its own. 

Robert Brown: We lodged amendment 106 to 
ensure that a child who has been placed or 
adopted can request a reassessment of his or her 
care plan and need for post-adoption services. 
That will apply so long as the child is able to 
understand the need for such services. If they are 
12 years or over, there will be a presumption that 
they are able to understand that. A further effect of 
the amendment will be to allow other children in 
the relevant family to request a reassessment of 

the plan, if they are able to understand the need 
for services. 

I move amendment 106. 

Lord James Douglas-Hamilton: Will the 
minister explain the amendment a little bit more? If 
there is a strong case for reassessment but the 
person concerned does not understand, what are 
the regular procedures that ought to be adopted? I 
am sure that there is a process to be put in place, 
but I am not sure what it is. 

Robert Brown: I think that I am right in saying 
that the provision relates to children. I believe that 
a request can be made for reassessment of the 
adoption support plan by the adoptive parent; 
there is a procedure for that, in any event. There is 
an illogicality otherwise: if a child is able to 
understand, to express views and so on—perhaps 
with the support of advocacy, to return to an 
earlier point—they can give instructions and 
proceed accordingly. However, if they cannot 
understand, there is nothing to kick things off, if 
you follow my point. 

I imagine that, for the most part, we are talking 
about older children, in cases in which an issue 
has arisen that is different and distinct from the 
interests of the adoptive parents. It is right that 
there should be an appropriate provision under 
which young people can trigger the reassessment 
arrangements. 

12:00 
Lord James Douglas-Hamilton: Can you 

assure me that the amendment will not prevent a 
reassessment from taking place where there is a 
need for it? 

Robert Brown: It will not. In addition, under 
section 54, there is a duty on the local authority to 
review the plan from time to time and if it becomes 
aware 
“of a change in the circumstances of a relevant member.” 

I can reassure Lord James Douglas-Hamilton on 
that point. 

Amendment 106 agreed to. 

Section 55, as amended, agreed to. 

Section 56—Care plans: directions 

Amendments 107 and 108 moved—[Robert 
Brown]—and agreed to. 

Section 56, as amended, agreed to. 

After section 56 

Amendments 109 and 110 moved—[Robert 
Brown]—and agreed to. 
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Section 57—Guidance 

Amendments 111 to 115 moved—[Robert 
Brown]—and agreed to. 

Section 57, as amended, agreed to. 

Amendment 116 moved—[Robert Brown]—and 
agreed to. 

Section 58—Regulations about adoption 
services and care plans 

Amendments 117 to 125 moved—[Robert 
Brown]—and agreed to. 

Section 58, as amended, agreed to. 

Amendment 126 moved—[Robert Brown]—and 
agreed to. 

Section 59 agreed to. 

Schedule 1 
REGISTRATION OF ADOPTIONS

Amendments 141 and 142 moved—[Robert 
Brown]—and agreed to. 

Schedule 1, as amended, agreed to. 

Section 79—Power to provide payment to 
person entitled to adoption service 

Amendments 155 to 157, 127 and 128 moved—
[Robert Brown]—and agreed to. 

Section 79, as amended, agreed to. 

Amendment 129 moved—[Robert Brown]—and 
agreed to. 

The Convener: That concludes our 
consideration of amendments for today. I thank 
members and the minister for their contributions. 
We will consider further amendments on 
Wednesday 1 November. 

I remind members that at the committee’s next 
meeting, which will be on 24 October—the first 
Tuesday after the recess—we will consider the 
budget and the draft report on the national plan for 
Gaelic. Despite our best efforts, we have not yet 
been able to reschedule the debate on our early 
years report, so that is still scheduled for 9 am on 
Wednesday 25 October, although I am trying hard 
to get it changed to the 11 o’clock slot. Let us 
hope that the trains are running on time that day. I 
appreciate that members who have childcare 
responsibilities will find it difficult to be here by 9 
am; I have made that point forcibly to the office of 
the Minister for Parliamentary Business more than 
once and I shall continue to do so in the vague 
hope that some common sense will come into 
play.

On our second day of considering amendments 
at stage 2 of the Adoption and Children (Scotland) 

Bill, our intention is to deal with sections 9 to 46, 
64 to 78 and 80 to 83. Because of the recess, the 
deadline for lodging amendments is 12 o’clock on 
Friday 27 October. We hope to complete stage 2 
on 8 November. I thank colleagues for getting 
through a complex set of amendments this 
morning. I look forward to having a simpler set of 
amendments when we continue our stage 2 
consideration of the bill. 

Meeting closed at 12:05. 
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Adoption and Children (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 
 

Sections 1 to 8 Sections 47 to 59 
Schedule 1 Sections 60 to 63 
Section 79 Sections 9 to 46 

Sections 64 to 78 Sections 80 to 112 
Schedules 2 and 3 Section 113 

Long Title  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 9 

Ms Rosemary Byrne 
 

163 In section 9, page 5, line 24, leave out <, so far as is practicable,> 

Peter Peacock 
 

35 In section 9, page 5, line 24, after <is> insert <reasonably> 

Peter Peacock 
 

206 In section 9, page 5, line 26, leave out <wishes and feelings> and insert <views> 

Mr Kenneth Macintosh 
Supported by: Ms Rosemary Byrne 
 

179 In section 9, page 5, line 27, leave out <age and> 

Lord James Douglas-Hamilton 
 

173 In section 9, page 5, line 27, at end insert <including those wishes and feelings expressed by a 
member of an independent advocacy service,> 

Mr Adam Ingram 
 

184 In section 9, page 5, line 27, at end insert <including those wishes and feelings expressed by a 
member of an independent advocacy service appointed by virtue of section (Right to independent 
advocacy services),> 

Mr Kenneth Macintosh 
 

158 In section 9, page 5, line 27, at end insert— 

<(  )  the child’s educational and health needs,> 

SP Bill 61-ML2  Session 2 (2006) 
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Ms Rosemary Byrne 
 

164 In section 9, page 5, line 27, at end insert— 

<(  ) the wishes and feelings of any relative of the child regarding the decision,> 

Peter Peacock 
 

207 In section 9, page 5, line 30, leave out <being an adopted person> and insert <the making of an 
adoption order> 

Peter Peacock 
 

208 In section 9, page 5, line 31, at end insert— 

<(  ) Where an adoption agency is placing a child for adoption it must have regard, so far as 
is reasonably practicable, to the views of the parents, guardians and other relatives of the 
child.> 

Ms Rosemary Byrne 
 

165 In section 9, page 5, line 34, leave out <some> and insert— 

<(  ) a better practical alternative involving any relative of the child, or 

(  ) some other> 

Mr Kenneth Macintosh 
Supported by: Ms Rosemary Byrne 
 

180 In section 9, page 5, line 38, at beginning insert <Without prejudice to the generality of 
subsection (4)(a),> 

Peter Peacock 
 

209 In section 9, page 5, line 38, leave out <at least 12 years old> and insert <aged 12 or over> 

Mr Kenneth Macintosh 
Supported by: Ms Rosemary Byrne 
 

181 In section 9, page 5, line 38, leave out <age and> 

After section 9 

Mr Adam Ingram 
Supported by: Lord James Douglas-Hamilton 
 

185 After section 9 insert— 

<Right to independent advocacy services 

A child who is presumed to be of sufficient maturity to form a view in relation to any 
proposed decision by a court or adoption agency concerning adoption has the right to 
obtain independent advocacy services before such a decision is taken.> 
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Michael McMahon 
 

287 After section 9 insert— 

<Placing a child for adoption: values and ethos of adoption agency 

In placing a child, an adoption agency has the right to uphold its values and ethos 
derived from a religious or philosophical perspective.> 

Section 10 

Lord James Douglas-Hamilton 
 

174 In section 10, page 6, line 6, at end insert <, including those wishes and feelings expressed by a 
member of an independent advocacy service.> 

Peter Peacock 
 

210 Leave out section 10 

Section 11 

Peter Peacock 
 

211 In section 11, page 6, line 9, at beginning insert <Subject to subsection (1A),> 

Peter Peacock 
 

212 In section 11, page 6, line 9, leave out <a person falling within subsection (2)> and insert <an 
adoption agency> 

Peter Peacock 
 

213 In section 11, page 6, line 12, at end insert— 

<(1A) Subsection (1) does not apply if the person proposing to adopt the child or, as the case 
may be, the person with whom the child is placed is— 

(a) a parent of the child, 

(b) any other relative of the child, or 

(c) where a parent of the child is a member of a relevant couple, the other member of 
the couple.> 

Peter Peacock 
 

214 In section 11, page 6, line 13, leave out subsection (2) 

Lord James Douglas-Hamilton 
 

36 In section 11, page 6, line 24, leave out <3> and insert <18> 

Peter Peacock 
 

215 Move section 11 to after section 79  
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Section 12 

Peter Peacock 
 

216 In section 12, page 7, line 10, leave out subsection (3) 

Peter Peacock 
 

217 Move section 12 to after section 79  

Section 13 

Mr Adam Ingram 
 

288 In section 13, page 7, line 16, after second <payment> insert <or adoption allowances payable 
under section 77> 

Peter Peacock 
 

218 In section 13, page 7, line 21, leave out <and possession> 

Peter Peacock 
 

219 In section 13, page 7, line 22, at end insert <or> 

Lord James Douglas-Hamilton 
 

37 In section 13, page 7, line 31, leave out <3> and insert <18> 

Peter Peacock 
 

220 Move section 13 to after section 77 

Section 14 

Peter Peacock 
 

221 Move section 14 to after section 77 

Section 15 

Peter Peacock 
 

222 In section 15, page 8, line 29, leave out <conditions in subsection (4) are> and insert <condition 
in subsection (4) is> 

Peter Peacock 
 

223 In section 15, page 8, line 31, at beginning insert <the person applying for the adoption order (“> 
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Peter Peacock 
 

224 In section 15, page 8, line 37, leave out <application> and insert <making of the order> 

Mr Adam Ingram 
 

289 In section 15, page 8, line 37, at end insert <or one of them.> 

Peter Peacock 
 

225 In section 15, page 8, line 38, leave out from <conditions> to end of line 1 on page 9 and insert 
<condition is> 

Peter Peacock 
 

226 In section 15, page 9, line 3, leave out <application> and insert <making of the order> 

Mr Adam Ingram 
 

290 In section 15, page 9, line 3 at end insert <or one of them.> 

Section 16 

Lord James Douglas-Hamilton 
 

190 In section 16, page 9, line 23, at end insert <or— 

(  ) (in the case of an applicant or applicants who do not have a home in Scotland)— 

(i) a local authority proposed by the applicant or applicants and agreed to by 
the appropriate court, or 

(ii) a person appearing to the appropriate court to have, in the area in which the 
home environment is situated, functions similar to those of a local authority 
in relation to adoption.> 

Section 17 

Lord James Douglas-Hamilton 
 

39 In section 17, page 9, line 25, leave out from beginning to <The> in line 27 and insert <Where an 
application for an adoption order relates to a child placed for adoption by an adoption agency 
the> 

Section 18 

Lord James Douglas-Hamilton 
 

40 In section 18, page 9, line 33, leave out from beginning to <application> in line 36 and insert 
<Where a child was not placed for adoption with the applicants by an adoption agency, an 
adoption order may not be made in relation to the child unless the applicants have, at least 3 
months before the date of the order,> 
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Peter Peacock 
 

227 In section 18, page 9, line 36, leave out <application> and insert <date of the order> 

Peter Peacock 
 

228 In section 18, page 9, line 37, leave out <reside> and insert <have their home> 

Lord James Douglas-Hamilton 
 

191 In section 18, page 9, line 37, at end insert <or (in the case of an applicant or applicants who do  
not have a home in Scotland) to— 

(a) a local authority proposed by the applicant or applicants and agreed to by the 
appropriate court, or 

(b) a person appearing to the appropriate court to have, in the area in which the 
applicants reside, functions similar to those of a local authority in relation to 
adoption.> 

Section 19 

Peter Peacock 
 

42 In section 19, page 10, line 8, after <is> insert <reasonably> 

Peter Peacock 
 

229 In section 19, page 10, line 13, leave out <in the care of> and insert <being looked after by> 

Section 20 

Peter Peacock 
 

230 In section 20, page 10, line 25, leave out <and possession> 

Section 21 

Peter Peacock 
 

231 In section 21, page 11, line 2, leave out <and possession> 

Section 22 

Peter Peacock 
 

232 In section 22, page 11, line 33, leave out <and possession> 

Section 23 

Peter Peacock 
 

233 Leave out section 23 
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Section 24 

Peter Peacock 
 

234 In section 24, page 12, line 12, leave out <in the care of> and insert <being looked after by> 

Section 25 

Lord James Douglas-Hamilton 
 

43 In section 25, page 12, line 18, leave out <in the care of> and insert <looked after by> 

Peter Peacock 
 

235 In section 25, page 12, line 20, leave out <remains in the care of> and insert <continues to be 
looked after by> 

Lord James Douglas-Hamilton 
 

44 In section 25, page 12, line 20, leave out <in the care of> and insert <looked after by> 

Peter Peacock 
 

236 In section 25, page 12, line 22, leave out <and possession> 

Lord James Douglas-Hamilton 
 

45 In section 25, page 12, line 26, at end— 

<(  ) Any reference in this section to a child being looked after by a local authority is to be 
construed in accordance with section 17(6) of the 1995 Act.> 

Section 26 

Peter Peacock 
 

237 In section 26, page 12, line 29, leave out <and possession> 

Peter Peacock 
 

238 In section 26, page 12, line 34, leave out <and possession> 

Peter Peacock 
 

239 In section 26, page 12, line 35, leave out <and possession> 

Section 27 

Peter Peacock 
 

240 In section 27, page 13, line 14, leave out <and possession> 
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Peter Peacock 
 

241 In section 27, page 13, line 19, leave out <and possession> 

Peter Peacock 
 

242 In section 27, page 13, line 21, leave out <and possession> 

Section 28 

Peter Peacock 
 

243 In section 28, page 14, line 17, leave out <and possession> 

Peter Peacock 
 

244 In section 28, page 14, line 21, leave out <for the time being in the care of> and insert <being 
looked after by> 

Peter Peacock 
 

245 In section 28, page 14, line 24, leave out <and possession> 

Peter Peacock 
 

246 In section 28, page 14, line 26, leave out <and possession> 

Peter Peacock 
 

247 In section 28, page 14, line 29, leave out <return> and insert <deliver> 

Peter Peacock 
 

248 In section 28, page 14, line 37, leave out <returned> and insert <delivered> 

Peter Peacock 
 

249 In section 28, page 14, line 39, leave out <returned> and insert <delivered> 

Peter Peacock 
 

250 In section 28, page 15, line 3, leave out <returned> and insert <delivered> 

Peter Peacock 
 

251 In section 28, page 15, line 4, leave out <return> and insert <deliver> 

Peter Peacock 
 

252 In section 28, page 15, line 8, leave out <returned> and insert <delivered> 
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Section 30 

Paul Martin 
 

308* In section 30, page 15, line 30, after <unless> insert— 

<(  ) it is satisfied that consideration has been given to placing the child with a married 
couple, and 

(  )> 

Mr Adam Ingram 
 

291 In section 30, page 15, line 32, at end insert— 

<(  ) Before making an adoption order, the court must consider whether there should be 
arrangements allowing any person to have contact with the child; and for that purpose 
the court must take into account— 

(i) any existing or proposed contact arrangements with the person, 

(ii) any views the parties to the proceedings may have as regards such arrangements, 
and 

(iii) the present and future needs of the child for contact with the person. 

(  ) Without prejudice to the generality of subsection (2), the court must not attach a 
condition relating to such contact to an adoption order unless it considers that it would 
be better for the child that the condition be attached than not.> 

Peter Peacock 
 

253 In section 30, page 15, line 33, leave out <who is 18 years old> and insert <aged 18 or over> 

Mr Adam Ingram 
 

292* In section 30, page 16, line 2, at end insert— 

<(  ) In this section, “adoption order” includes “Convention adoption order”.> 

Section 31 

Peter Peacock 
 

254 In section 31, page 16, line 5, leave out <at least 21 years old> and insert <aged 21 or over> 

Lord James Douglas-Hamilton 
 

1 In section 31, page 16, leave out lines 16 to 19 

Peter Peacock 
 

255 In section 31, page 16, line 19, at end insert— 

<(4) In this section “parent”, in relation to the child to be adopted, means a parent who has 
any parental responsibilities or parental rights in relation to the child.> 
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Mr Adam Ingram 
 

293 In section 31, page 16, line 19, at end insert— 

<(  ) In this section, “adoption order” includes “Convention adoption order”.> 

Section 32 

Peter Peacock 
 

256 In section 32, page 16, line 22, leave out <at least 21 years old> and insert <aged 21 or over> 

Lord James Douglas-Hamilton 
 

2 In section 32, page 16, line 23, leave out <(4) or (5)> and insert <or (4)> 

Peter Peacock 
 

257 In section 32, page 16, line 29, leave out <at least 18 years old> and insert <aged 18 or over> 

Peter Peacock 
 

258 In section 32, page 16, line 31, leave out from beginning to <B,> 

Lord James Douglas-Hamilton 
 

3 In section 32, page 17, line 14, leave out subsection (5) 

Peter Peacock 
 

259 In section 32, page 17, line 31, at end insert— 

<(  ) In subsections (3)(c), (4)(b) and (5)(b), “parent” has the meaning given by section 
31(4).> 

Mr Adam Ingram 
 

294 In section 32, page 17, line 31, at end insert— 

<(  ) In this section, “adoption order” includes “Convention adoption order”.> 

Section 33 

Peter Peacock 
 

260 In section 33, page 18, line 2, leave out <the ground that> and insert <one of the grounds 
mentioned in subsection (2A). 

(2A) Those grounds are— 

(a) that the parent or guardian is dead, 

(b) that> 
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Peter Peacock 
 

295 In section 33, page 18, line 3, leave out third <or> and insert— 

<(  ) that— 

(i) subsection (2B) or (2C) applies, and> 

Peter Peacock 
 

296 In section 33, page 18, line 4, at end insert— 

<(2B) This subsection applies if the parent or guardian— 

(a) has parental responsibilities or parental rights in relation to the child, 

(b) is, in the opinion of the court, unable satisfactorily to— 

(i) discharge those responsibilities, or  

(ii) exercise those rights, and 

(c) is likely to continue to be unable to do so. 

(2C) This subsection applies if— 

(a) the parent or guardian has, by virtue of the making of a relevant order, no parental 
responsibilities or parental rights in relation to the child, and  

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian. 

(2D) In subsection (2C)(a), “relevant order” means an order under subsection (1) of section 
84 which does not include provision such as is mentioned in subsection (2)(c) of that 
section.> 

Lord James Douglas-Hamilton 
 

175 In section 33, page 18, line 4, at end— 

<(  ) In considering whether the first condition is met, the court must take into account any 
views expressed by a member of an independent advocacy service on behalf of the 
parent or guardian.> 

Peter Peacock 
 

297 In section 33, page 18, line 34, at end insert— 

<(  ) In subsections (2) and (2A), “parent” has the meaning given by section 31(4).> 

Mr Adam Ingram 
 

298 In section 33, page 18, line 34, at end insert— 

<(  ) In this section, “adoption order” does not include “Convention adoption order”.> 

Section 34 

Peter Peacock 
 

261 In section 34, page 18, line 36, at beginning insert <Except where subsection (2) applies,> 
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Peter Peacock 
 

262 In section 34, page 18, line 36, leave out from second <of> to <order> in line 37 and insert <who 
is aged 12 or over> 

Peter Peacock 
 

263 In section 34, page 18, line 38, leave out subsection (2) and insert— 

<(2) This subsection applies where the court is satisfied that the child is incapable of 
consenting to the order.> 

Lord James Douglas-Hamilton 
 

176 In section 34, page 18, line 40, at end insert— 

<(  ) In coming to a view as to whether the child has consented or, as the case may be, is 
incapable of consenting, the court must take into account any views expressed by a 
member of an independent advocacy service on behalf of the child.> 

Ms Rosemary Byrne 
 

264 In section 34, page 18, line 40, at end insert— 

<(  ) A child under the age of 12 is presumed to be incapable of consenting to the making of 
an adoption order, but if that presumption is overturned an adoption order may not be 
made in respect of the child unless the child consents.> 

Mr Adam Ingram 
 

299 In section 34, page 18, line 40, at end insert— 

<(  ) In this section, “adoption order” does not include “Convention adoption order”.> 

Section 35 

Mr Adam Ingram 
 

300 In section 35, page 19, line 12, at end insert— 

<(  ) an adoption order made under the Adoption (Scotland) Act 1978 (c.28), 

(  ) an adoption order made under the Adoption Act 1976 (c.36),> 

Section 37 

Peter Peacock 
 

265 In section 37, page 19, line 23, leave out subsection (1) and insert— 

<(1) Where an adoption order is made on the application of a member of a relevant couple by 
virtue of subsection (3) of section 32, the making of the order— 

(a) does not affect any parental responsibilities and parental rights which immediately 
before the making of the order were vested in the other member of the relevant 
couple, 

(b) does not extinguish any duty owed to the child by that other member— 
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(i) to pay or provide aliment in respect of any period occurring after the 
making of the order, 

(ii) to make any payment arising out of parental responsibilities and parental 
rights in respect of such a period.> 

Peter Peacock 
 

266 In section 37, page 19, line 30, leave out from <the> to end of line 31 and insert <extinguishes 
any duty owed to the child immediately before the making of the order> 

Lord James Douglas-Hamilton 
 

46 In section 37, page 19, line 31, at end insert <by a person whose parental responsibilities and 
parental rights have been extinguished by the making of the order> 

Section 38 

Lord James Douglas-Hamilton 
 

47 In section 38, page 20, line 6, leave out from beginning to <the> in line 7 and insert— 

<Where a> 

Lord James Douglas-Hamilton 
 

48 In section 38, page 20, line 7, leave out from <and> to the end of line 11 and insert <the 
appropriate court must consider whether compulsory measures of supervision would be necessary 
following the making of the order. 

(  ) Where the court considers that those measures would not be necessary, the court must, 
on making the adoption order, also order that the supervision requirement ceases to have 
effect forthwith.> 

Peter Peacock 
 

267 In section 38, page 20, line 11, leave out subsection (2) and insert— 

<(  ) The court must make an order providing that, on the making of the adoption order, the 
supervision requirement ceases to have effect.> 

Section 40 

Peter Peacock 
 

268 In section 40, page 20, line 20, leave out <section 39> and insert <a relevant enactment> 

Peter Peacock 
 

269 In section 40, page 20, line 28, at end insert— 

<(  ) about the review of decisions of adoption agencies in connection with— 

(i) the disclosure of information, 

(ii) the conditions applicable to such disclosure.> 
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Peter Peacock 
 

270 In section 40, page 20, line 28, at end insert— 

<(  ) In this section, “relevant enactment” means— 

(a) section 39, or 

(b) any other enactment (whether or not in force) which imposes a requirement 
(however expressed) to keep records relating to adoptions.> 

Section 46 

Peter Peacock 
 

271 In section 46, page 23, line 6, leave out from beginning to <intestate)> and insert <succession to 
an intestate or testate estate> 

Section 64 

Mr Adam Ingram 
 

309 In section 64, page 32, line 29, at end insert— 

<(  ) For the avoidance of doubt, an interim adoption order is not to be considered as an 
external adoption under subsection (4) above.>

Mr Adam Ingram 
 

310 In section 64, page 33, line 15, at end insert— 

<(9A) If a person brings, or causes another to bring, a child into the United Kingdom at any 
time in circumstances where this section applies, the person commits an offence— 

(a) if the person has not complied with any requirement imposed by virtue of 
subsection (5) of this section, or 

(b) if the person has not met any condition which the person is required to meet by 
virtue of subsection (6) of this section,  

before that time, or before any later time which may be prescribed by regulations made 
by the Scottish Ministers. 

(9B) A person who commits an offence under subsection (9A) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months, 
or a fine or both.> 

 

Mr Adam Ingram 
 

311 In section 64, page 33, line 17, at end insert— 

<(  ) In this section, “for the purpose of adoption” means for the purpose of applying for an 
adoption order, whether the application is made or is to be made in a court within the 
British Islands or in a court in any country or territory outwith the British Islands.> 
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After section 64 

Mr Adam Ingram 
 

301 After section 64, insert— 

<Convention adoption orders 

(1) An adoption order is made as a Convention adoption order if— 

(a) the application is for a Convention adoption order, and 

(b) such requirements as may be prescribed by regulations made by the Scottish 
Ministers under this Act and under section 1 of the Adoption (Intercountry 
Aspects) Act 1999 (c.18) are compiled with. 

(2) Regulations made under subsection (1)(b)— 

(a) may provide that sections of this Act are to apply, or not to apply, as respects 
Convention adoption orders, and 

(b) may modify, for the purposes of subsection (1), sections which do so apply.> 

Section 66 

Peter Peacock 
 

272 In section 66, page 34, line 1, leave out <and possession> 

Peter Peacock 
 

273 In section 66, page 34, line 10, leave out <and possession> 

Peter Peacock 
 

274 In section 66, page 34, line 12, leave out <and possession> 

Peter Peacock 
 

275 In section 66, page 34, line 15, leave out <and possession> 

Section 67 

Mr Adam Ingram 
 

312 Leave out section 67 

Section 76 

Peter Peacock 
 

276 In section 76, page 39, line 20, leave out from first <any> to <colony> and insert <a relevant 
territory> 

 15

63



Peter Peacock 
 

277 In section 76, page 39, line 30, at end insert— 

<(  ) In subsection (1), “relevant territory” means— 

(a) any of the Channel Islands, 

(b) the Isle of Man, or 

(c) any British overseas territory (within the meaning of the British Nationality Act 
1981 (c.61)).> 

Peter Peacock 
 

278 In section 76, page 39, line 30, at end insert— 

<(  ) Section 37 applies in relation to an order under Article 17 (freeing child for adoption 
with parental agreement) or 18 (freeing child for adoption without parental agreement) 
of the Northern Ireland Order as if it were an adoption order.> 

Section 77 

Mr Kenneth Macintosh 
 

159 In section 77, page 40, line 20, at end insert— 

<(  ) the amount of allowance payable by an agency in such circumstances as may be 
specified in the regulations; and, when an amount is so specified, regulations 
may— 

(i) require agencies to pay at least that amount in the circumstances so 
specified,  

(ii) recommend that agencies pay at least that rate (“the recommended 
amount”) in the circumstances so specified, 

(iii) where a recommended amount is payable, require agencies which pay less 
than that rate to publish, in such manner as may be so specified, their 
reasons for doing so,> 

Peter Peacock 
 

279 In section 77, page 40, line 27, leave out subsection (5) 

Mr Adam Ingram 
 

302 Leave out section 77 and insert— 
<Adoption allowances  

(1) The Scottish Ministers may by regulations make provision for or in connection with 
payments by an adoption agency which is a local authority of allowances to any person 
who has adopted, or intends to adopt, a child in any case where arrangements for the 
adoption were made or, as the case may be, are to be made by the agency or another 
agency. 

(2) Regulations under subsection (1) may in particular include provision— 
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(a)  as to the procedure to be followed by an agency in determining whether a person 
should be paid an allowance, 

(b)  as to the circumstances in which an allowance may be paid, 

(c) as to the factors to be taken into account in determining the amount of an 
allowance, 

(d) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations, 

(e)  where a rate is so specified— 

(i) requiring an adoption agency to pay at least that rate in the circumstances 
so specified, 

(ii) recommending that an adoption agency pays at least that rate (“the 
recommended rate”) in the circumstances so specified, 

(f) where a recommended rate is payable, requiring an adoption agency which pays 
less than that rate to publish, in such manner as may be so specified, its reasons 
for doing so, 

(g) as to the procedure for review, variation and termination of allowances, and 

(h) as to the information about allowances which is to be supplied by an agency to a 
person who intends to adopt a child. 

(3) Section 13 does not apply to any payment made under this section.> 

Section 80 

Peter Peacock 
 

280 Move section 80 to after section 105 

After section 83 

Lord James Douglas-Hamilton 
 

177 After section 83, insert— 

<Independent advocacy services 

Access to independent advocacy services 

(1) It is the duty of each local authority to— 

(a) secure the availability of independent advocacy services to— 

(i) an adopted child, 

(ii) a child who may be adopted,  

(iii) the parents or guardians of a child mentioned in sub-paragraph (i) or (ii), 
and 

(iv) the relatives of a child mentioned in sub-paragraph (i) or (ii), and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services.> 
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Section 84 

Lord James Douglas-Hamilton 
 

192 In section 84, page 43, line 6, leave out <an adoption agency which is> 

Lord James Douglas-Hamilton 
 

193* In section 84, page 43, line 9, leave out from beginning to end of line 4 on page 44 and insert— 

<(2A) A permanence order is an order which— 

(a) deprives any person who immediately prior to the making of the order had the 
right mentioned in section 2(1)(a) of the 1995 Act of that right, 

(b) confers on the applicant (subject to any further order of the court) the 
responsibilities mentioned in section 1(1)(a), (b) and (d) and the rights mentioned 
in section 2(1)(a), (b) and (d) of the 1995 Act, 

(c) makes such further provision relating to parental responsibilities and parental 
rights as the court thinks fit.> 

(2B) Without prejudice to the generality, a permanence order may, as the court thinks fit, 
make provision— 

(a) concerning arrangements as to the relevant child’s residence, 

(b) concerning arrangements for maintaining personal relations and direct contact 
between the relevant child and any person, 

(c) concerning any specific questions which have arisen or may arise in connection 
with the exercise of parental responsibilities or parental rights, 

(d) specifying steps which may not be taken in the fulfilment of parental 
responsibilities, the exercise of parental rights or the administration of the relevant 
child’s property, 

(e) depriving any persons (other than the applicant) of parental responsibilities and 
parental rights, 

(f) conferring parental responsibilities and parental rights on any person. 

(2C) When an application for a permanence order has been made, the court may make an 
interim order in respect of any of the matters mentioned in subsections (2B) above. 

(2D) In making a permanence order, the court may grant authority for the relevant child to be 
adopted if—> 

Lord James Douglas-Hamilton 
 

194 In section 84, page 44, line 22, leave out subsection (9) and insert— 

<(  ) A permanence order ceases to have effect when— 

(a) an adoption order is granted in respect of the child, or 

(b) the child attains the age of 16 (except that where the order makes provision 
conferring the parental responsibility mentioned in subsection 1(1)(b)(ii) of the 
1995 Act, that responsibility subsists until the child attains the age of 18).> 

 18

66



Section 85 

Lord James Douglas-Hamilton 
 

195 In section 85, page 44, line 28, at end insert— 

<(  ) The court may only make a permanence order if— 

(a) there is no-one able or willing to exercise parental responsibilities or parental 
rights in respect of residence of the child, or 

(b) the welfare of the child requires that the local authority make permanent 
arrangements for the child’s residence.> 

Peter Peacock 
 

281 In section 85, page 44, line 29, leave out from second <of> to <order> in line 30 and insert <aged 
12 or over> 

Peter Peacock 
 

130 In section 85, page 45, line 1, after <as> insert <is> 

Peter Peacock 
 

282 In section 85, page 45, line 12, leave out <of or over the age of 12 years> and insert <aged 12 or 
over>   

Section 86 

Lord James Douglas-Hamilton 
 

196 In section 86, page 45, line 19, leave out <adoption agency> and insert <local authority> 

After section 87 

Lord James Douglas-Hamilton 
 

197 After section 87, insert— 

<Subsisting parental responsibilities and rights 

Subsisting parental responsibilities and rights 

(1) This section applies where— 

(a) a permanence order has been granted in respect of a child, and 

(b) a person other than the local authority which was granted the order continues to 
have any parental responsibilities or parental rights in relation to the child, 
notwithstanding the granting of the order. 

(2) Before taking any important decision concerning the child, the local authority must, so 
far as is practicable, take steps to ascertain the views of the person mentioned in 
subsection (1)(b). 
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(3) The person mentioned in subsection (1)(b) may continue to exercise parental 
responsibilities and parental rights in respect of the child subject to the rights and 
responsibilities held by, and with the consent of, the local authority.> 

Section 89 

Lord James Douglas-Hamilton 
 

198 In section 89, page 46, line 20, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

283 In section 89, page 46, line 22, leave out <of or over the age of 12 years> and insert <aged 12 or 
over> 

Peter Peacock 
 

284 In section 89, page 46, line 23, leave out <years> 

Section 90 

Lord James Douglas-Hamilton 
 

199 In section 90, page 47, line 5, leave out <adoption agency> and insert <local authority> 

Section 91 

Lord James Douglas-Hamilton 
 

200 In section 91, page 47, line 25, leave out <adoption agency> and insert <local authority> 

Lord James Douglas-Hamilton 
 

201 In section 91, page 47, line 30, leave out <adoption agency> and insert <local authority> 

Lord James Douglas-Hamilton 
 

202 In section 91, page 47, line 34, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

285 In section 91, page 47, line 37, leave out <that age> and insert <the age of 12> 

Lord James Douglas-Hamilton 
 

203 In section 91, page 48, line 10, leave out <adoption agency> and insert <local authority> 

Lord James Douglas-Hamilton 
 

131 In section 91, page 48, line 13, leave out from <there> to end of line 22 and insert <the applicant 
has shown cause, it may grant that leave.> 
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Section 92 

Lord James Douglas-Hamilton 
 

204* In section 92, page 48, line 28, leave out <an adoption agency> and insert <a local authority> 

Peter Peacock 
 

132 In section 92, page 48, line 31, after second <as> insert <is> 

Section 93 

Lord James Douglas-Hamilton 
 

186 In section 93, page 48, line 39, leave out <in> and insert <having regard to— 

(  ) the need to safeguard and promote the welfare of the child throughout the child’s 
life as the paramount consideration, and> 

(  )> 

Lord James Douglas-Hamilton 
 

205 In section 93, page 49, line 7, leave out <adoption agency> and insert <local authority> 

Section 94 

Lord James Douglas-Hamilton 
 

187 Leave out section 94 and insert— 

<Effect of revocation 

Where the appropriate court revokes a permanence order— 

(a) the local authority ceases to have any parental responsibilities and parental rights 
in respect of the child, 

(b) any provision made by virtue of section 84(3) or (4) is revoked, 

(c) the court may make such order as it thinks fit under section 11 of the 1995 Act.> 

After section 94 

Lord James Douglas-Hamilton 
 

188 After section 94 insert— 

<Revocation: reference to Principal Reporter 

 Where the appropriate court— 

(a) is considering revocation of a permanence order, or 

(b) has revoked a permanence order, 

the court may refer the child to the Principal Reporter.> 
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Section 98 

Lord James Douglas-Hamilton 
 

133 In section 98, page 51, line 9, at end, leave out <for applying> 

Peter Peacock 
 

134 In section 98, page 51, line 14, after second <as> insert <is> 

Section 100 

Lord James Douglas-Hamilton 
 

135 In section 100, page 52, line 3, leave out <a contact> and insert <an> 

Lord James Douglas-Hamilton 
 

136 In section 100, page 52, line 3, after <made> insert <with the leave of the court> 

Section 101 

Lord James Douglas-Hamilton 
 

182 In section 101, page 52, line 34, at end insert— 

<(  ) The Scottish Ministers must by regulations make provision for the appointment, training 
and fair remuneration of persons who may be appointed to act as curators ad litem or as 
reporting officers under this section.> 

After section 102 

Lord James Douglas-Hamilton 
 

4 After section 102, insert— 

<Access to independent advocacy services 

(1) This section applies to a child, in respect of whom, in pursuance of rules of court under 
section 101, the same person has been appointed curator ad litem and reporting officer. 

(2) The child has the right of access to independent advocacy services; and accordingly it is 
the duty of each local authority to— 

(a) secure the availability of such services to children to whom this section applies, 
and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services. 

(3) In subsection (2), “advocacy services” are services of support and representation made 
available for the purpose of enabling the child to whom they are available to have as 
much control of, or capacity to influence, that child’s welfare as is, in the circumstances, 
appropriate; and such services are “independent” if they are to be provided by a person 
who is none of the following— 
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(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 

Lord James Douglas-Hamilton 
 

7 After section 102 insert— 

<Fostering 

Maximum number of foster children in household 

In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), at end, there is inserted—

“(3) A local authority must ensure that no more than three looked-after children are 
being accommodated at any one time with a family or person mentioned in 
subsection (1)(a) (a “household”), unless— 

(a) it appears to the authority that this would result in siblings (including 
siblings by adoption and half-siblings) being separated and the authority 
is satisfied that this would not be in the best interests of each sibling; 

(b) the authority is satisfied that— 

(i) no alternative accommodation, in terms of this section, exists; or 

(ii) such alternative accommodation does exist but it would be in the 
best interests of the child being placed, and of no significant 
detriment to the interests of any looked-after child already 
accommodated in the household, if the child were placed with the 
household, or 

(c) at the date of this subsection coming into force there are more than three 
looked-after children in a household, and the authority is satisfied that it 
is in the best interests of each such child that the child remain placed 
with the household. 

(4) Where, by virtue of subsection (3)(b), there are more than three looked-after 
children in a household, the authority must— 

(a) provide— 

(i) the Social Work Inspection Agency, and 

(ii) the Scottish Commission for the Regulation of Care, 

with the address of the household and contact details for a person in the 
household who is caring for the children; and 

(b) within six weeks of placing the child with the household and no later 
than once every six weeks thereafter, review the placement; and if, at the 
time of each review— 

(i)  there continue to be more than three looked-after children in the 
household; and 

(ii) the authority is no longer satisfied in terms of subsection (3)(b), 

the authority must provide different accommodation for the child.”> 
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Lord James Douglas-Hamilton 
 

6 After section 102, insert— 

<Registration of foster carers 

 (1) In section 77 of the Regulation of Care (Scotland) Act 2001 (asp 8) (interpretation) in 
the definition of “social service worker”, after paragraph (b), there is inserted— 

“(ba) for the purposes of Part 3 of this Act, is a person with whom a child has 
been placed under section 26(1)(a) of the Children (Scotland) Act 1995 
(c.36), or who wishes to be considered for such placement;” 

(2) In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), in subsection (1)— 

(a) at beginning, there is inserted “Subject to subsection (5)”,  and 

(b) at end, there is inserted— 

“(5) An authority may not place a child with a family or person under subsection 
(1)(a) above unless (as the case may be)— 

(a) one member of the family,  

(b) the relative, or 

(c) the other suitable person, 

is registered on the register kept by the Scottish Social Services Council under 
section 44 of the Regulation of Care (Scotland) Act 2001 (asp 8).”> 

Section 109 

Peter Peacock 
 

303 In section 109, page 55, leave out line 31 

Peter Peacock 
 

304 In section 109, page 55, line 34, at end insert— 

<(  ) section 40(1), 

(  ) section 78(1),> 

Peter Peacock 
 

137 In section 109, page 55, leave out lines 35 to 38 

Section 110 

Lord James Douglas-Hamilton 
 

138 In section 110, page 56, line 5, after <construed> insert <, subject to EC Regulation 2201/2003,> 
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Section 111 

Peter Peacock 
 

139 In section 111, page 56, leave out lines 35 and 36 

Lord James Douglas-Hamilton 
 

178 In section 111, page 56, line 36 at end insert— 

<“advocacy services” are services of support and representation made available 
for the purpose of enabling a person to whom they are available to have as much 
control of, or capacity to influence, that person’s welfare in relation to adoption as 
is, in the circumstances, appropriate; and such services are “independent” if they 
are to be provided by a person who is none of the following— 

(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 

Peter Peacock 
 

286 In section 111, page 57, line 1, leave out <18 years> and insert <the age of 18> 

Mr Adam Ingram 
 

305 In section 111, page 57, line 10, leave out from <which> to end of line 12 and insert <made in 
accordance with section (Convention adoption orders),> 

Mr Adam Ingram 
Supported by: Ms Rosemary Byrne 
 

189 In section 111, page 57, line 27, at end insert <or an unmarried father not having parental rights 
and parental responsibilities by virtue of section 3 of the 1995 Act,> 

Peter Peacock 
 

140 In section 111, page 57, line 27, at end insert— 

 <“relevant family” has the meaning given by section 51(7); and “member”, in 
relation to a relevant family, is to be construed accordingly,> 

Peter Peacock 
 

160 In section 111, page 57, line 35, leave out from <an> to end of line and insert <adoption support 
services include references to part of such services.> 

Peter Peacock 
 

306 In section 111, page 57, line 35, at end insert— 

<(  ) In this Act, references, in relation to a child, to being looked after by a local authority 
are to be construed in accordance with section 17(6) of the 1995 Act.> 

 25

73



Peter Peacock 
 

307 In section 111, page 58, line 9, leave out subsection (7) 

Schedule 2 

Lord James Douglas-Hamilton 
 

183 In schedule 2, page 62, line 30, at end insert— 

<The Social Work (Scotland) Act 1968 (c.49) 

In section 5(1B) of the Social Work (Scotland) Act 1968 (powers of Secretary of State), 
after paragraph (p) insert “; 

(q) the Adoption and Children (Scotland) Act 2006 (asp 00)”.> 

Peter Peacock 
 

144 In schedule 2, page 63, line 32, at end insert— 

<The Adoption (Intercountry Aspects) Act 1999 (c.18) 

In subsection (6) of section 2 of the Adoption (Intercountry Aspects) Act 1999 (Central 
Authorities and accredited bodies), after “adoption” where it second occurs insert 
“support”. 

The Regulation of Care (Scotland) Act 2001 (asp 8) 

(1) The Regulation of Care (Scotland) Act 2001 is amended as follows. 

(2) In section 2 (care services)— 

(a) in paragraph (i) of subsection (1), after “adoption” insert “support”, 

(b) in subsection (2), after “adoption” insert “support”, and  

(c) in subsection (12)— 

(i) for “(11)(b)” substitute “(11)(b)(ii)”, and 

(ii) after “adoption” where it second occurs insert “support”. 

(3) In subsection (4) of section 5 (national care standards), after “adoption” insert “support”. 

(4) In section 7 (applications for registration under Part 1), after “adoption” where it occurs 
in each of subsections (6) and (7)(i), insert “support”. 

(5) In subsection (1)(b) of section 10 (improvement notices), after “adoption” insert 
“support”. 

(6) In subsection (1)(a) of section 33 (local authority applications for registration under Part 
2), after “adoption” insert “support”. 

(7) In subsection (1) of section 77 (interpretation)— 

(a) in the definition of “adoption service”, after “adoption” insert “support”, and 

(b) in paragraph (a) of the definition of “child”, after “adoption” insert “support”.> 
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Long Title 

Lord James Douglas-Hamilton 
 

145 In the long title, page 1, line 2, leave out <and possession> 
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Adoption and Children (Scotland) Bill 
 

2nd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 
the text of amendments to be debated on the second day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

The adoption process: general considerations
163, 35, 206, 179, 164, 207, 208, 165, 180, 181, 210 
 Note: 163 pre-empts 35 

Right to independent advocacy services
184, 185 

Minor and technical amendments as to designation of age, etc
209, 253, 254, 256, 257, 262, 281, 282, 283, 284, 285, 286 

Relevance of adoption agency’s values, etc/ marital status, etc of prospective 
adopters in placing children for adoption
287, 308, 1, 2, 3 

Restrictions on adoption and the placing of children
211, 212, 213, 214  

Adoption: offences
36, 37 

Re-structuring of Bill provisions on adoption
215, 217, 220, 221, 280 

Non-registered adoption agencies
216 

Payments in relation to adoption
288, 219, 159, 279, 302 
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Possession of children
218, 230, 231, 232, 236, 237, 238, 239, 240, 241, 242, 243, 245, 246, 272, 273, 274, 
275, 145 

Child to live with applicants before adoption order is made
222, 223, 224, 289, 225, 226, 290 

Applicants living furth of Scotland
190, 191 

Placements by adoption agency
39, 40, 227, 228 
 Note: 40 pre-empts 227 

Looked after children
229, 234, 43, 235, 44, 45, 244, 306, 307 
 Note: 235 pre-empts 44 

Power to amend time periods in sections 21 and 22 by subordinate legislation 
233, 303 

Return of a child from prospective adopters
247, 248, 249, 250, 251, 252  

Contact arrangements before the making of an adoption order
291 

Hague Convention on Protection of Children and Cooperation in respect of 
Intercountry Adoption
292, 293, 294, 298, 299, 301, 305 

Meaning of “parent” in relation to child to be adopted
255, 258, 259, 297  

Grounds for dispensing with a parent or guardian’s consent
260, 295, 296 

Consent of a child to the making of an adoption order
261, 263, 264 

Restrictions on the making of adoption orders
300 

Effect of adoption order on existing rights, etc
265, 266, 46 

Revocation of supervision requirement 
47, 48, 267 
 Note: 48 pre-empts 267 
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Information in relation to adoptions
268, 269, 270, 304 

Adopted persons: succession
271 

Intercountry adoptions
309, 310, 311, 312 

Effect of determinations and orders made outwith Scotland
276, 277, 278 

Permanence orders: local authorities
192, 196, 198, 199, 200, 201, 202, 203, 204, 205 

Permanence orders: definition and function
193, 194 

Permanence orders: parental responsibilities and rights
195, 197 

Permanence orders: leave of court
131 

Revocation of a permanence order
186, 187, 188 

Notification of proposed application for order
133 

Adoption orders and contact orders
135, 136 

Payments to reporting officers and curators ad litem
182 

Fostering: maximum number of children
7 

Registration of foster carers
6 

Meaning of "appropriate court"
138 

Definition of “relative”
189 

Amendment of the Social Work (Scotland) Act 1968 (c.49)
183 
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Amendments already debated 

Independent advocacy services
173, 174, 175, 176, 177, 4, 178 

Children's health, educational and therapeutic needs
158 

Nature of duty in relation to miscellaneous matters
42, 130, 132, 134 

Persons who may receive services in support of adoption and assessment of their 
needs
137 

Adoption support plans
139, 140  

Services in relation to adoption 
160, 144 
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EDUCATION COMMITTEE 

EXTRACT FROM THE MINUTES 

22nd Meeting, Session 2 (2006) 

Wednesday 1 November 2006

Present:

Ms Wendy Alexander Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy 
Convener)

Fiona Hyslop 

Adam Ingram Mr Frank McAveety 
Mr Kenneth Macintosh Dr Elaine Murray 
Iain Smith (Convener)   

Also present: Robert Brown, Deputy Minister for Children and Young People, 
Michael McMahon, Paul Martin 

The meeting opened at 9.52 am. 

Adoption and Children (Scotland) Bill: The Committee considered the Bill at 
Stage 2 (Day 2). 

The following amendments were agreed to (without division): 35, 206, 207, 208, 180, 
209, 210, 211, 212, 213, 214, 215, 216, 217, 218, 219, 220, 221, 222, 223, 224, 225, 
226, 227, 228, 42, 229, 230, 231, 232, 233, 234, 43, 235, 236, 237, 238, 239, 240, 
241, 242, 243, 244, 245, 246, 247, 248, 249, 250, 251, 252, 253, 254, 256, 257, 258, 
259, 260, 295, 297, 261, 262 and 263. 

The following amendments were agreed to (by division)— 

255 (For 6, Against 2, Abstentions 1) 
296 (For 6, Against 3, Abstentions 0). 

The following amendments were disagreed to (by division)— 

163 (For 3, Against 6, Abstentions 0) 
185 (For 4, Against 5, Abstentions 0)
36 (For 3, Against 5, Abstentions 1) 
1 (For 1, Against 8, Abstentions 0) 

Amendments 184, 287, 288, 190, 39, 291, 292 and 300 were moved and, with the 
agreement of the Committee, withdrawn. 

The following amendments were not moved: 179, 173, 158, 164, 165, 181, 174, 37, 
289, 290, 40, 191, 45, 308, 293, 2, 3, 294, 175, 298, 176, 264 and 299. 
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Amendment 44 was pre-empted 

Sections 9, 11, 12, 13, 14, 15, 18, 19, 20, 21, 22, 24, 25, 26, 27, 28, 30, 31, 32, 33 
and 34 were agreed to as amended. 

Sections 16, 17, 29, 35 and 36 were agreed to without amendment. 

The Committee ended consideration of the Bill for the day, section 36 having been 
agreed to. 
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Scottish Parliament 

Education Committee 

Wednesday 1 November 2006 

[THE CONVENER opened the meeting at 09:52]

Adoption and Children (Scotland) 
Bill: Stage 2 

The Convener (Iain Smith): I welcome 
everyone to the 22nd meeting in 2006 of the 
Education Committee. We have one item on our 
agenda today: day 2 of consideration of the 
Adoption and Children (Scotland) Bill at stage 2. 
Although we have only one item, it is a fairly length 
one.

I welcome again the Deputy Minister for 
Education and Young People and his officials. I 
remind the officials that, during stage 2 
proceedings, they can advise the minister but are 
not allowed to speak. I also welcome Paul Martin 
MSP and Michael McMahon MSP, who are with us 
to speak to amendments in group 4. Obviously, if 
they wish to contribute to any other part of the 
proceedings, they are welcome to do so. 

Section 9—Considerations applying to the 
exercise of powers 

The Convener: Amendment 163, in the name of 
Rosemary Byrne, is grouped with amendments 35, 
206, 179, 164, 207, 208, 165, 180, 181 and 210. If 
amendment 163 is agreed to, I cannot call 
amendment 35 because of pre-emption. 

Ms Rosemary Byrne (South of Scotland) 
(Sol): I lodged amendment 163 because the 
words  
“so far as is practicable” 

are a bit of a get-out in terms of the dialogue with 
the child. In any adoption of a child, consideration 
must be given at all times to their wishes and 
feelings, religious persuasion, racial origin, cultural 
and linguistic background and the long-term 
effects of adoption on the child; no bar must be 
set. If the words 
“so far as is practicable” 

are left in the bill, it will be all too easy for people 
not to bother to take all those factors into 
consideration. 

I move amendment 163. 

The Deputy Minister for Education and 
Young People (Robert Brown): I hear Rosemary 
Byrne’s observations on the issue. She has raised 
an interesting interpretational point. All the 

amendments in the group are connected to how a 
court or adoption agency is to consider the role of 
the birth family and the child when considering 
whether adoption is right for a child. The 
amendments in the group are quite different from 
one another. I will need to spend a little time in 
addressing each of them. 

Amendments 163 to 165, in the name of 
Rosemary Byrne, would ensure that an adoption 
agency or court did all that it could to involve 
members of the birth family when a decision was 
taken about a child’s future. Amendment 163 
concerns what an adoption agency or court must 
consider when making a decision on the adoption 
of a child. As Rosemary Byrne said, the 
amendment would remove an element of the 
discretion that section 9 gives a court or adoption 
agency when considering such matters. 

Rosemary Byrne’s view is too prescriptive. 
Courts and other bodies that make such decisions 
are given discretion on many issues. As often as 
not, they are questions of balancing a series of 
matters. I make it clear that the presence of the 
clause 
“so far as is practicable” 

does not eliminate the requirement to consider 
issues, which is stated in the bill. However, the 
phrase puts the decision in the context of a range 
of other issues. The primary matter is the child’s 
welfare, which stands at the top of the hierarchy.  

Section 9(2) talks about a primary duty to 
“have regard to all the circumstances of the case”, 

so a series of matters must be dealt with. In 
practice, it may not be possible to have regard to 
all the information as fully as may be desirable. 
For the sake of argument, some information may 
not be ascertainable, one or both parents might 
have died or might be unable to be found or the 
child might be unable or unwilling to express a 
view. If Rosemary Byrne’s amendment 163 were 
agreed to, in such cases, adoption agencies would 
still have a duty to have regard to the factors, but 
the discretion to assess only the information that 
they could find would be removed. That is 
important, because it could create unnecessary 
delays while information was sought. 

I stress that the phrase 
“so far as is practicable” 

does not mean that a court or adoption agency 
can disregard those factors, which we all regard 
as being important and central. Current practice 
supports that view. 

Amendment 35, in the name of the Minister for 
Education and Young People, will place on courts 
and adoption agencies a clear duty to have regard 
to the factors so far as is reasonably practicable, 
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so it will widen discretion. It will achieve a balance 
between requiring an adoption agency or court to 
have regard to such matters and leaving discretion 
so that a case can move forward if information is 
unavailable. I stress that amendment 35 will not 
relieve adoption agencies or courts of having to 
have regard to the matters.  

With that reassurance, I hope that Rosemary 
Byrne will accept that her amendment 163 would 
not take us forward from current practice and from 
what is proposed in the Executive’s slight 
amendment to the bill. I hope that she will be 
prepared to withdraw amendment 163. 

Amendments 164 and 165 would ensure that 
members of the birth family are consulted when 
adoption agencies and courts decide whether a 
child should be adopted. The bill already caters for 
that. Amendment 210 will remove section 10—
some reordering is to take place—and amendment 
208 will insert into section 9 part of what is in 
section 10. The result is that the amended section 
9 will provide that an adoption agency must, 
before making any arrangements for a child’s 
adoption or when placing a child for adoption, 
consider whether a better practical alternative 
exists for the child, for example with a relative of 
the child. 

Under the court rules, a report by a local 
authority or adoption agency on a prospective 
adoptee at the preliminary stage of the adoption 
process must include the position of other relatives 
or people who are likely to be involved. In addition, 
the reporting officer’s duties include investigating 
whether any people have a relevant interest in the 
case and assessing their views. Amendment 208 
will expand that so that the views of parents, 
guardians and other relatives are all taken into 
account. I hope that that is sufficient to reassure 
Rosemary Byrne. Nobody disputes that the wider 
family is important, but it is part of the situation 
and is not the only factor. A balance must be 
achieved. 

Amendments 179 and 181 would remove the 
reference to a child’s age so that when an 
adoption agency or court has regard to a child’s 
views, only the child’s maturity, rather than their 
age and maturity, would be considered. That is an 
attempt to ensure that all children are given a fair 
chance to have their views heard, which is right, 
because such decisions affect them 
fundamentally. However, the two amendments 
would create the risk that a child who was aged 12 
or over would be unable to express his or her 
views if he or she was not considered to be 
mature enough. That goes back to the 
arrangements on such matters in the Children 
(Scotland) Act 1995. 

Under the bill, a child of that age will 
automatically be able to express his or her view. 

While I understand the reasoning behind the 
amendments, it would inadvertently take us 
backwards rather than forwards on the matter. I 
hope that Ken Macintosh will accept that argument 
and be prepared to withdraw—it says in my 
speaking notes “these offences”, but I think it 
should say “these amendments”. 

10:00 
Amendment 180, which was also lodged by Ken 

Macintosh, seeks to add clarity to section 9 to 
ensure that children aged 12 or over will be 
presumed to be capable of expressing a view. 
There is an element of ambiguity in the current 
phraseology, which is not our intention. Therefore, 
I see merit in accepting amendment 180.  

Amendment 206, which is an Executive 
amendment, will make a relatively minor change, 
replacing the phrase “wishes and feelings” with 
“views”. While that does not alter the effect of the 
section, it is a more modern use of language and 
is consistent with the Children (Scotland) Act 
1995. 

Amendment 207, which is another Executive 
amendment, will replace a reference to the 
adoption agency or court having a duty to consider 
the effect on the child of being an adopted child 
with a duty to consider the effect of making an 
adoption order. That provision was originally 
intended to catch the potential psychological effect 
of the child ceasing to be a member of his or her 
original family and becoming an adopted child. We 
have now changed that to reflect both the original 
intention and the broader, legal effects of the 
making of an adoption order. In short, the 
phraseology is more satisfactory.  

I invite the committee to support amendments 
180, 206 and 207. 

Mr Kenneth Macintosh (Eastwood) (Lab): 
Amendments 179, 180 and 181 were first 
suggested to me by Children in Scotland, although 
I note that they have been supported by a number 
of other organisations, including Barnado’s 
Scotland, ChildLine, Aberlour Child Care Trust, 
YouthLink Scotland and Children 1st. As the 
minister correctly identified, the idea behind all 
three amendments is to separate the two different 
issues of age and maturity. Currently, section 9(7) 
creates a backstop at the age of 12 years, at 
which point children have the right to have their 
views heard. That is the minimal position. The 
words  
“taking account of the child’s age and maturity”  

are repeated in section 9(4)(a), and there is a 
danger that, rather than helping matters, that will 
be interpreted as emphasising the importance of 
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the age of 12 as the key determinant, rather than 
the maturity of the child.  

By separating the issues, my amendments 
propose to put the emphasis on seeking the views 
of the child, depending on maturity, with the age of 
12 merely becoming the absolute minimum at 
which that must apply.  

The danger in reading sections 9(4)(a) and 9(7) 
together is that, at worst, seeking the views of the 
child could be reduced to a tick-box exercise, with 
such views being sought only at the age of 12. I 
would welcome further comment from the minister 
on why he feels that my amendments would mean 
that there might be a danger that the views of 
someone over 12 would not be sought. At the 
moment, all I am taking out is the word “age” from 
section 9(4)(a); 12 years old would still be the 
absolute minimum. There would still be an 
absolute right for a child to be consulted from the 
age of 12 onwards.  

This a series of helpful amendments, which are 
designed to put the emphasis not just on seeking 
the views of the child at the age of 12 and over but 
seeking the views of the child and taking their 
maturity into account. That is the reason for the 
amendments and I believe that they are well 
considered.  

Fiona Hyslop (Lothians) (SNP): I speak in 
support of Ken Macintosh’s amendments. He has 
laid out the case well. The point here is to ensure 
that we expand, rather than restrict, the 
opportunity for children’s views to be heard. 
Section 9(7) maintains the right of children who 
are aged at least 12 to have a view but, by 
removing references to “age”, the amendments 
would ensure that, in many cases, children under 
12 would be considered to have the maturity to 
have their views heard. The issue was highlighted 
in the committee’s stage 1 report.  

Robert Brown: I hear what has been said. In 
many ways, the different subsections of section 9 
have quite a tortuous involvement with provisions 
in the Children (Scotland) Act 1995—which is the 
lead statue to which we will need to return often in 
our discussions—which lays down particular 
phraseology on the need to take account of the 
views of the children involved. The 1995 act was 
particularly concerned with that, among other 
things. As with many bills that we have discussed, 
the language in the bill needs to conform with the 
phraseology of that act. That is why section 9 is 
phrased as it is in the bill. Unintended 
consequences could creep in if we move away 
from the well-considered and well-thought-through 
wording that is contained in that piece of 
legislation. 

Sections 9(4) and 9(7) need to be read together. 
I accept that it would not be the end of the world if 

amendments 179 and 181 were agreed to, but the 
central point—of which we should not lose sight—
is that the Executive’s intention in the bill is that, at 
all ages, the views of the child or young person 
should be taken into account. With older children, 
the issue is much more clear cut because the bill 
provides the cut-off age of 12 that has been 
touched on. With younger children, the operation 
is more complex and will depend to a much 
greater extent on the child’s ability to understand 
and to discuss the issues and to articulate views 
on how matters should be taken forward. It is 
important that the child’s age, as well as maturity, 
remains part of the consideration required in 
section 9(4), which refers to 
“the child’s ascertainable wishes and feelings”— 

“wishes and feelings” will become “views” if 
amendment 206 is agreed to— 
“regarding the decision (taking account of the child’s age 
and maturity)”. 

I do not see any difficulty with how the 
requirements of that provision will operate in 
practice. 

It was suggested that, if we do not agree to 
amendments 179 and 181, people will just go 
through a tick-box exercise and will take no notice 
of the strong requirement—under both section 9 of 
the bill and section 6 of the Children (Scotland) Act 
1995—to take the child’s views into account. It 
was suggested that those requirements will 
somehow just be ignored, but there is no question 
of that. There is a strong, statutory imperative to 
ensure that the views of children at all ages are 
sought, ascertained and taken into account in the 
reckoning by both the court and the adoption 
agency. I ask the committee to accept that that is 
the intention and effect of the bill as it stands and 
to support the Executive’s view on the matter. 

I appreciate that we could have a long argument 
about the interrelation between the two pieces of 
legislation, but the phraseology in the bill is 
consistent with what has been done before. I hope 
that the committee will accept that. 

Ms Byrne: I do not understand the minister’s 
point that amendment 163 could remove room for 
discretion. I believe that amendments 163 and 181 
would put the child very much at the centre of 
considerations. Given that, under our procedures 
and practices in education, children are supposed 
to participate in their learning plan and looked-
after children are involved in their care plan, 
amendments 163 and 181 would provide 
consistency by requiring people to get into a 
dialogue with children about their future and their 
life. That is an important point. By deleting the 
words 
“so far as is practicable”,
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amendment 163 would ensure that children are 
consulted as part of a dialogue and that their 
views are listened to. 

Having listened to what the minister has said, I 
will not press amendments 164 and 165, but I will 
press amendment 163. 

The Convener: The question is, that 
amendment 163 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
3, Against 6, Abstentions 0. 

Amendment 163 disagreed to. 

Amendments 35 and 206 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 179, in the name of 
Ken Macintosh, has already been debated with 
amendment 163. 

Mr Macintosh: I thank the minister for his 
comments. It is clear that there is no difference 
between his position and either mine or the 
committee’s. We want children’s views to be taken 
into account at all stages, and the only question is 
one of interpretation. 

My feeling is that my amendments would make 
the situation clearer, and my only worry is about 
the consistency with other legislation. It is a 
question of weighing up whether the other 
legislation is a box-ticking exercise that the 
amendments would get away from, or whether the 
amendments would create problems. Given that 
the minister is clearly of the same mind as the 
committee, I am minded not to move amendment 
179 and to discuss further whether to address the 
point at stage 3. 

Robert Brown: I am happy to have discussions 
with Ken Macintosh if that is helpful. 

Amendments 179 and 173 not moved. 

The Convener: Amendment 184, in the name of 
Adam Ingram, is grouped with amendment 185. 

Mr Adam Ingram (South of Scotland) (SNP): 
Committee members will recall receiving a round-
robin letter from leading children’s organisations in 

Scotland about stating explicitly in the bill the right 
of a child to be heard in the adoption process. 

As it stands, the bill provides only for those over 
the age of 12 to be heard on and give consent to 
an adoption. By contrast, the United Nations 
Convention on the Rights of the Child provides 
that all children have a right to be heard on 
matters that affect their lives. There can hardly be 
a more important matter for a child than their 
adoption, so the bill should state their right to be 
heard regardless of their age. It could also be 
argued that without the meaningful participation of 
a child through the adoption process, the chances 
of a successful placement are much reduced. 

Children in Scotland, which inspired the 
amendments, believes that independent advocacy 
provides the most effective means for children’s 
voices to be heard in the adoption process. 
Independent advocates would put forward the 
views of children and young people directly to 
courts or adoption agencies, without reference to 
third-party judgments by professionals or other 
adults on the child’s best interests. 

It should also be remembered that children who 
are involved in the adoption process are 
vulnerable and may have behavioural and learning 
difficulties, all of which can inhibit their 
participation in the process. Independent 
advocacy would be their means to effective 
communication. Furthermore, the Executive 
recognises the important role that independent 
advocates play in, for example, the children’s 
hearings system, and it is concerned to improve 
the services in that context.  

In our previous discussions on independent 
advocacy at our meeting on 4 October, the 
minister suggested that access to the service 
would not be as central as under acts such as the 
Education (Additional Support for Learning) 
(Scotland) Act 2004 and the Mental Health (Care 
and Treatment) (Scotland) Act 2003. By way of 
explanation, the minister mentioned the diverse 
nature of adoption cases and the absence of clear 
categories of people who consistently require 
advocacy. I beg to differ. Surely the child at the 
centre of the adoption process must be so 
regarded. 

I would also take issue with the minister’s 
response: 

“An explicit statement that the child’s views can be 
expressed via an independent advocate is not necessary in 
primary legislation, because there is no bar on that 
happening.”—[Official Report, Education Committee, 4 
October 2006; c 3510.]  

That surely misses the point made by Children in 
Scotland and others that it is important to include 
the principle in the bill so that, first, children and 
young people are informed of the right and offered 
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advocacy rather than having to request it and, 
secondly, local authority service planning can 
incorporate the need for independent advocacy in 
its resource allocations. Amendments 184 and 85 
would achieve that purpose, and I commend both 
to the committee. 

I move amendment 184. 

10:15 
Lord James Douglas-Hamilton (Lothians) 

(Con): I am pleased to support Adam Ingram’s 
amendments, which introduce to the bill the right 
for a child to access independent advocacy 
services. I spoke to both the Scottish Independent 
Advocacy Alliance and Children in Scotland about 
the issue and they are keen that the right to 
independent advocacy be included in the bill in the 
same way as it is included in comparable 
legislation that is already in force, including the 
Education (Additional Support for Learning) 
(Scotland) Act 2004 and the Mental Health (Care 
and Treatment) (Scotland) Act 2003. 

The principle of independent advocacy is to 
enable the child to receive support and 
representation from someone independent of the 
adoption agencies. Given that the bill quite rightly 
makes provision for the views of the child to be 
heard, it is important that those views are sought 
and put forward as clearly and incisively as 
possible. The children involved are likely to be 
vulnerable and might have behavioural or learning 
difficulties, and so might require support in airing 
their views. Bearing that in mind, I believe that 
allowing the appointment of a competent and 
professional independent advocate to provide 
support is a necessary safeguard to ensure that 
the best interests of the child are upheld. 

I point out for the avoidance of doubt that I am a 
non-practising Queen’s counsel. 

Mr Macintosh: Amendments 184 and 185 have 
been suggested, or inspired, by Children in 
Scotland and other children’s rights organisations. 
I am sure that the committee will have a lot of 
sympathy with the view that children’s views 
should be heard—that principle is accepted in the 
bill. The question is whether we want to write into 
the bill the right to independent advocacy. I would 
not like anyone to think that I in some way oppose 
independent advocacy services—far from it—but I 
am slightly concerned that we did not explore the 
issue in much detail at stage 1 and I have some 
doubts about whether we should provide for the 
right in the bill. It strikes me that it is another 
step—and another cost—that we did not discuss 
fully at stage 1. However, I would like to hear the 
minister’s comments on how we can address the 
principle of the amendments, which is to ensure 

that children’s views can be heard and 
independently expressed. 

Fiona Hyslop: I will be interested to hear what 
the minister says about the amendments. As 
Adam Ingram pointed out, the minister said before 
that there would be no bar to independent 
advocacy, but that is completely different from 
saying that it should be made available. The 
question is whether that should happen by means 
of enshrining the right in legislation or through 
policy and good will. How do we ensure that the 
voices of children are heard? If the committees of 
the Parliament are to take the UN Convention on 
the Rights of the Child seriously, we must ensure 
that we respect it in our legislation. One of the 
fundamental ways of doing that would be to 
ensure that children have a right to independent 
advocacy, to ensure that their voices are heard. 
There is a world of difference between saying that 
there is no bar to something, which might happen 
through good will, and ensuring that it happens. 

Ms Byrne: I support Adam Ingram’s 
amendments. Providing independent advocacy is 
one way of ensuring that any child or young 
person is given advice and support free of any 
form of manipulation or anything else that can go 
on in whatever setting they find themselves in. It is 
extremely important that their voices are heard. 
Given the route that we have been trying to take 
with children and young people in other acts, the 
amendments are important, because they show 
that we think that it is important that children are 
supported in having their voices heard. 

Robert Brown: This is an important issue and it 
is fundamental that children are at the centre of 
the process. We have already dealt with the 
sections that state that specifically; the issue is 
how it is best provided for, and Rosemary Byrne 
put her finger on that—independent advocacy is 
one way, but not the only way, of dealing with the 
matter. We are talking about a by-blow. 
Amendment 184 tries to clarify the way in which 
children’s views are expressed. Amendment 185 
is a much more substantial amendment that seeks 
to provide a right to independent advocacy 
services. As Kenneth Macintosh correctly said, 
that has resource implications. 

In adoption procedures, children can already 
express their views in a number of ways. There 
are curators ad litem, who act in the best interests 
of the child, and there are safeguarders. The act of 
sederunt that governs the current legislation 
states: 

“Where a child has indicated his wish to express his 
views the sheriff … may order such procedural steps to be 
taken as he considers appropriate to ascertain the views … 
and … shall not make an order under this Part unless an 
opportunity has been given for the views of that child to be 
obtained or heard.” 
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That is from the court rules on the matter. 

It is not true to say, as some members implied, 
that there is a right to independent advocacy in all 
the other acts that were mentioned. I cannot speak 
for the mental health legislation, but I am fairly 
certain that the Education (Additional Support for 
Learning) (Scotland) Act 2004 allows people to 
use advocacy but does not give them a right to 
have the resource made available, which is a 
different and much more substantial thing. 

In an earlier discussion on the matter, an 
important point was made about whether 
advocacy is the central way of dealing with the 
matter. I stand by what I said on that occasion. 
Different approaches and opportunities are 
available to children to express their views. That is 
at the heart of the reporting system, which brings 
reports to the court, so the question of children 
being involved and having their views taken into 
account is central to the process. Therefore, there 
is less need for advocacy in general than there is 
in some other instances. However, I do not mean 
that advocacy is not useful in some instances. It is 
useful, and it is perfectly possible under the 
current arrangements. 

On amendment 184, it is not necessary to state 
in the bill the ways in which children can express 
their views. That is a matter for the detail in the 
court rules. There is nothing to prevent anyone 
from expressing their views in any way to the 
agency or the court. There is a series of 
obligations on the court to ensure that children’s 
voices are heard, so amendment 184 is simply not 
necessary. 

I hope that the committee will accept, on mature 
reflection, that amendment 185 goes too far. It 
seeks to give children a right to obtain 
independent advocacy services before a decision 
is made, which will not be needed in the vast 
majority of cases because other resources exist. I 
hope that Adam Ingram will accept my arguments 
and seek to withdraw his amendment. 

Mr Ingram: I accept the minister’s argument on 
amendment 184, but it is important to enshrine in 
the legislation the principle that is contained in 
amendment 185. 

The minister made much of the fact that 
independent advocacy is one way, but not the only 
way, of ensuring that the child’s voice is heard in 
the process. However, we need to establish 
consistency across the board so that every child 
has access to the system, and the only way of 
doing that is to enshrine in the legislation the 
principle that every child has access to 
independent advocacy. That might indeed have 
resource implications, but I recall that there was a 
great deal of debate on the principle of advocacy 
during the passage of the Mental Health (Care and 

Treatment) (Scotland) Act 2003 and, in the end, its 
importance was such that ministers accepted the 
need to include it in the legislation. I argue that we 
are discussing an equally important case. 

Children and young people must be informed of 
their rights and offered advocacy rather than their 
having to request it; otherwise, we could end up 
with a postcode lottery that depends on the 
approach that different adoption agencies and 
local authorities take. On that basis, I am keen to 
press amendment 185. 

Amendment 184, by agreement, withdrawn. 

The Convener: Amendment 158, in the name of 
Ken Macintosh, was debated with amendment 146 
on day 1 of stage 2 proceedings. I invite the 
member to indicate whether he wishes to move 
the amendment. 

Mr Macintosh: I missed day 1 because of 
transport problems. I will not move amendment 
158, on the basis that I will have an opportunity to 
move a similar amendment at stage 3 if the issue 
remains. 

The Convener: Day 1 was some time ago, and I 
accept that there were transport difficulties. 

Amendments 158 and 164 not moved. 

Amendments 207 and 208 moved—[Robert 
Brown]—and agreed to. 

Amendment 165 not moved. 

Amendment 180 moved—[Mr Kenneth 
Macintosh]—and agreed to. 

The Convener: Amendment 209, in the name of 
the minister, is grouped with amendments 253, 
254, 256, 257, 262 and 281 to 286. 

Robert Brown: Amendments 209, 254, 257, 
262 and 281 to 286 are technical in nature. They 
do not change the effect of the provisions, but they 
have been lodged for the sake of clarity and to 
provide consistency of expression throughout the 
bill.

Amendment 253 relates to section 37. Section 
37(1) currently provides that the making of an 
adoption order will not affect the parental 
responsibilities and rights that were vested in the 
parent of the adopted child immediately before the 
making of the order, as mentioned in section 
32(3)(d). Section 37(3) should not extinguish the 
duties that are set out in paragraphs (a) and (b) of 
section 32(3) to provide aliment or to make any 
other payment where they are owed by a natural 
parent in the context of a step-parent adoption. 
The amendment achieves that effect by 
distinguishing the duties owed by natural parents 
who had parental responsibilities and rights prior 
to the adoption order from those owed by adoptive 
parents. The amendment is a little less technical 
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than the others in the group and is not 
unimportant. 

I move amendment 209. 

Amendment 209 agreed to. 

Amendment 181 not moved. 

Section 9, as amended, agreed to. 

After section 9 

Amendment 185 moved—[Mr Adam Ingram]. 

The Convener: The question is, that 
amendment 185 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 185 disagreed to. 

The Convener: Amendment 287, in the name of 
Michael McMahon, is grouped with amendments 
308 and 1 to 3. 

Michael McMahon (Hamilton North and 
Bellshill) (Lab): Quite rightly, under schedule 5 to 
the Scotland Act 1998 Parliament has the duty to 
ensure equality in a range of areas. However, we 
all know from legislating on previous occasions 
that it is sometimes difficult to strike a balance 
between the rights of one person and those of 
another. 

People will be given rights under this bill that 
other people in religious organisations advise me 
may impinge on their rights. Amendment 287 
seeks to resolve one of the fears of the faith 
communities that provide adoption services. As 
things stand, faith-based adoption agencies can—
on the basis of an understanding—refer those who 
do not meet their criteria to other adoption 
agencies. In doing so, they take away no one’s 
rights. However, if we move away from the status 
quo, we may affect that situation in ways that were 
never intended. I argue that that would 
discriminate against the faith-based adoption 
agencies. 

10:30 
As we give homosexual and unmarried couples 

the right to adopt, we could inadvertently put 
religious adoption agencies in danger of being 
legally challenged for acting in accordance with 
their religious beliefs and ethos and for following 
the current practice of referring on. It may be that 
the Scottish Executive expects faith-based 
adoption agencies to do what they currently do. I 
would welcome clarification and assurance on that 
point from the minister. I hope that the minister will 
accept that the rights of religious adoption 
agencies could be afforded the same protection in 
law as is being given to other groups. 

If we protect those agencies, we will do 
absolutely nothing to take away the rights of 
homosexual and unmarried couples, and we will 
also do what the Scotland Act 1998 requires us to 
do—prevent discrimination against personal 
attributes, which include beliefs or opinions such 
as religious beliefs. 

I hope that the minister will be positive about 
amendment 287. I know that concerns have been 
raised with him. I am interested to hear his views. 

I move amendment 287. 

Paul Martin (Glasgow Springburn) (Lab): In
speaking to amendment 308 in my name, I do not 
wish to elaborate on the moral arguments that 
arose during stage 1 when various witnesses gave 
evidence. My arguments are based on facts and 
evidence about the benefits to children of their 
adoptive parents being married. I refer in particular 
to the millennium cohort study of more than 
15,000 children born between 2000 and January 
2002. The risk of family breakdown for married 
couples was about 6 per cent, whereas for 
unmarried couples it was 32 per cent. It is 
therefore important that, in adoption, consideration 
be given to married couples. 

It is important to acknowledge that there are 
various family circumstances throughout Scotland, 
but we have to acknowledge the risk of family 
breakdown that children might face. The facts and 
the recent powerful evidence suggest that the risk 
of breakdown is extremely high for unmarried 
couples. Amendment 308 states clearly that the 
court must not make an adoption order unless 
“it is satisfied that consideration has been given to placing 
the child with a married couple”. 

I am not seeking to compel the outcome to be 
that the child is placed with a married couple, but I 
want the legislation to take into consideration the 
evidence from the recent survey, which was the 
most wide-ranging compilation of evidence ever 
made on this issue. The evidence is that the risk of 
family breakdown is 6 per cent for married couples 
and 32 per cent for unmarried couples. 
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The minister has rightly said that the welfare of 
the child is of maximum importance, with which I 
think we all agree. It is therefore crucial that a 
long-term relationship results from the adoption 
process, and we should ensure that the child 
benefits from that process by taking into 
consideration some of the powerful research that 
has recently been carried out on the issue.  

The Convener: I invite Lord James Douglas-
Hamilton to speak to amendments 1 to 3 and to 
the other amendments in the group. 

Lord James Douglas-Hamilton: I begin by 
referring to amendment 287, in the name of 
Michael McMahon. During the stage 1 debate, I 
asked for and was given reassurance from the 
minister on the point Michael McMahon makes. 
The minister argued that it was not necessary for 
the bill to state explicitly that faith-based adoption 
agencies would not be compelled to help same-
sex couples to adopt. I believe that, although we 
must not allow discrimination against gay people 
in terms of eligibility to adopt, we must also be 
careful not to put people in positions where they 
would be expected to act against their religious 
principles. Therefore, although I welcome the 
minister’s reassurance, it is desirable that that 
should be included in the bill. I therefore support 
the principle of amendment 287, as it would send 
a clear signal to faith-based agencies that their 
valued work can continue unhindered.  

In lodging amendments 1 to 3, I was mindful of 
the policy laid down by the minister when we 
debated the bill in the chamber and he said: 

“Above all, it will provide safe and secure homes for 
those children.”—[Official Report, 13 September 2006; c 
27408.]

Later in his speech, he referred to “stable family 
environments”. The test, clearly, is how best to 
ensure that stability. The law as it stands allows a 
single person to adopt, irrespective of their 
sexuality. The bill proposes to extend eligibility to 
all couples in a safe and secure home with an 
enduring family relationship. That test is met 
where the couple have chosen to marry or to 
become civil partners, if the persons concerned 
are altogether well qualified.  

The evidence that now exists introduces a 
substantial element of uncertainty in other cases, 
and I shall say something about the nature of that 
evidence. A study on population trends by the 
Office for National Statistics, entitled “Childbearing 
Outside Marriage in Western Europe”, published in 
the winter of 1999, found that only 8 per cent of 
married couples split up within five years of the 
birth of their child, but 52 per cent of couples who 
were unmarried but cohabiting broke up within the 
same period. That suggests that there is a great 
deal more instability and lack of certainty in 
relationships that have not been formalised.  

Of course, I accept that there is a chance that 
the cohabiting couple will not split up and a 
chance that the married couple or civil partners 
might. Nonetheless, the figures overall indicate 
that where there is a formal relationship there is a 
much greater chance of stable and committed 
parenting. That is particularly important for 
children who are being adopted, as such children 
are often particularly vulnerable and may have 
experienced much insecurity or other problems 
previously.  

It has been brought to my attention that the 
majority of consultees who responded to the 
consultation did not wish to endorse widening the 
eligibility criteria. The Parliament, by an 
overwhelming majority, has decided that it would 
be wrong to discriminate against a group of people 
on grounds of sexual orientation, which is why I 
would not wish to go as far as to support 
amendment 308. Nonetheless, we would be wise 
to act with caution so as to minimise the possibility 
of any unsatisfactory outcomes. My amendments 
infer that we should act with caution and restraint, 
remembering that the interests of the child must 
be paramount.  

With that in mind, I believe that the wording in 
sections 31(3)(c) and 31(3)(d) is not necessarily 
sufficient to ensure that there is a secure, stable 
and enduring family environment in the majority of 
cases. The words “as if” are vague and do not 
mean one thing or the other. If we are not careful, 
we could give a signal to the adoption agencies 
that they should take it on trust that couples will 
provide stability and will remain committed to each 
other without ever having formalised their 
relationship. I wish to put down a marker that the 
deliberate vagueness of the wording is not 
necessarily consistent with the interests of the 
child being paramount, which would require 
maximising the necessary stability. Accordingly, I 
suggest that the wording be deleted. 

Dr Elaine Murray (Dumfries) (Lab): This is 
probably the most contentious part of the entire 
bill. I will refer to the three different approaches 
that have been outlined. I have a great deal of 
sympathy for what Michael McMahon says. It is an 
issue that I have raised in discussion both in the 
committee and at stage 1. We must accept that 
faith-based agencies have a set of values from 
their faith and that it is not acceptable to them to 
place children with unmarried couples. They would 
find it morally difficult to do so. We should not 
force those agencies to act against their own 
principles and faith. However, we have had 
assurances from the minister, which I hope will be 
repeated. 

It is important that the adoption agencies and 
faith groups from which we took evidence are not 
compromised. There would not be much point in 
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an unmarried couple seeking to adopt from a faith-
based organisation that believed that placements 
should be with married people, as the organisation 
would not believe that that would be in the best 
interests of the child. It would be foolish to force 
that organisation into such placements rather than 
say that it should signpost the couple to another 
agency that can offer the service that they want. I 
have a lot of sympathy for what Michael McMahon 
has said, and I wait to hear the assurances from 
the minister again. 

On Paul Martin’s point, as a married person with 
children I, too, believe that marriage is the best 
forum in which to bring up children. That is my 
personal belief. Nevertheless, although stability is 
extremely important for vulnerable children, we 
must bear it in mind that this is about the adoption 
of individual children by individual people or 
couples, and that the skills that an individual or 
couple have could be extremely important to the 
experience of the child. They may have 
experience of disability issues and want to adopt a 
disabled child, or they may be a gay couple who 
have experience of discrimination and who could 
offer greater understanding to a child who has 
been badly bullied. There could also be faith 
issues or cultural and racial issues that would 
make a particular individual or unmarried couple 
more suitable for an individual child than a married 
couple. We would not want to state in legislation 
that a married couple must take precedence over 
an individual person or couple with that 
experience. I therefore have reservations about 
Paul Martin’s proposal. 

I also have reservations about Lord James 
Douglas-Hamilton’s amendments. He referred to 
research that shows that 52 per cent of unmarried 
couples split up within five years of the birth of a 
child, but that means that 48 per cent of them did 
not. In considering the adoption of an individual 
child by an individual couple, the stability of that 
individual relationship is what should be assessed 
for the best interests of the child, not the statistics 
about the likelihood of that type of relationship 
failing. I would not, therefore, say that just 
because I personally took the decision that it was 
appropriate to be married in order to bring up 
children, every other couple that does not take that 
decision is incorrect or intrinsically less stable in 
their relationship. 

Fiona Hyslop: I will address the amendments in 
the order in which they were presented. The 
content of Michael McMahon’s amendment 287 
has deeply exercised the committee. Our stage 1 
report shows that we had a great deal of sympathy 
with ensuring that adoption agencies that have 
particular views or values based on religious 
beliefs should be able to continue their good work. 
We were impressed by the two agencies that gave 
evidence to us about their role in adoption in 

Scottish society. Everybody agreed with their 
arguments, so the issue is whether we need to put 
something about that in the bill. The minister has 
given some reassurance, and I would like to hear 
it again. There was concern about whether we 
should put something in the bill because of what 
might be happening at Westminster on equality 
and discrimination legislation. We perhaps need 
some legal clarification on that. 

10:45 
I have no difficulty with the content of 

amendment 287; my question is whether we need 
it. However, I have some difficulty with Michael 
McMahon’s argument for it. In arguing the case, 
he started to talk about rights for people to adopt, 
but the committee is adamant that the bill should 
not and must not be about anybody’s right to 
adopt; it should be about the right of children to be 
placed and adopted in secure and loving family 
relationships. If the debate degenerates into an 
argument about who has the right to adopt and 
who does not, it will do a disservice to the rights of 
children. 

On Paul Martin’s case for amendment 308, 
many members of the committee have chosen to 
be married to bring up their families, but the issue 
is whether the state should determine a pecking 
order of what is appropriate for others. My view is 
that it should not. There are also practical 
difficulties with amendment 308. At stage 1, we 
heard about the difficulties that smaller local 
authorities and smaller adoption agencies have in 
finding appropriate people to adopt. Amendment 
308 may suggest that they would have to look the 
length and breadth of Scotland and then of the 
United Kingdom to find, exploit and exhaust the 
supply of married couples before they could even 
consider looking elsewhere. 

Some of the judgments that are expressed in 
amendment 308 and in Lord James Douglas-
Hamilton’s amendment 1 raise the question of 
what is most appropriate for the child: is it a policy 
that is based on statistical probability or one that is 
based on the quality of the individual relationship? 
I want to base adoption policy on the quality of 
individual relationships rather than on statistical 
probability, because it is far more appropriate to 
place children for adoption with couples who will 
have enduring relationships. Bearing in mind the 
fact that many married couples, as well as 
unmarried couples, split up, the real test of the bill 
is to ensure that children are placed with families 
that have gone through a vetting process that tests 
the enduring quality of their relationships.  

I appreciate Lord James Douglas-Hamilton’s 
arguments and his logic, but I have some 
questions for him. Currently, gay people can 
adopt, but only as individuals, and the adopted 
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child can then be brought up in a gay relationship. 
Similarly, a child can be adopted by a 
heterosexual individual and subsequently brought 
up by an unmarried heterosexual couple. Are we 
going to be honest about the current situation or 
pretend that it does not happen, although we know 
that, in reality, the law allows for children to be 
adopted by individuals and brought up 
subsequently by couples? Would Lord James 
Douglas-Hamilton’s amendments 1 to 3 roll back 
the situation that allows individuals of any 
persuasion to adopt? I would like to hear 
clarification on that. 

Lord James Douglas-Hamilton: I am not 
allowed to speak again, so I say an emphatic no to 
your question. I am in favour of individuals having 
the right to adopt. My doubt is about casual 
relationships that can readily and easily split up. 
We need to be cautious in our approach. 

Fiona Hyslop: The convener will keep us right 
on procedure.  

My concern is that, although Lord James 
Douglas-Hamilton says that he is in favour of 
individuals’ right to adopt, the legal effect of his 
amendments 1 to 3 might be different. We do not 
want a lottery for our children; we want certainty. 
Lord James Douglas-Hamilton talks about caution 
and restraint but, if we exercise caution and 
restraint, it will result in more children remaining 
under the parental responsibility of the state. We 
have all acknowledged that the state has an 
extremely poor record as a parent. Our job is to 
ensure that the right of children to be placed in 
loving family relationships is paramount.  

On that basis, I reject amendments 308 and 1 to 
3. I am interested to hear the minister’s comments 
on amendment 287. The issue is whether that 
amendment should appear in law. 

The Convener: The procedural position is that 
only the member in charge of the bill and the 
mover of the lead amendment in the group are 
entitled to speak again, but there is nothing to 
prevent members from taking interventions in the 
way that they can in a meeting of the Parliament. 

Ms Wendy Alexander (Paisley North) (Lab): In
light of the previous exchange, I observe that there 
is nothing casual about the adoption process for 
anybody who is involved in it. One of our hopes for 
the bill must be that it will make the adoption 
process simpler and more straightforward, 
particularly as concerns the welfare of children.  

We seek further reassurance from the minister 
on the issue. The implication of leaving any 
ambiguity in the bill is that it could lead to a 
possible diminution in the number of adoption 
agencies in Scotland. One of our problems is that 
fewer adoption agencies—faith-based or 
otherwise—are active in Scotland than is the case 

in many other parts of the UK. Although that may 
be an administrative convenience to Government, 
it is not in the interests of the welfare of the 
children.  

In Scotland at the moment, many couples and 
individuals have no alternative but to use local 
authority adoption. We know about the staff 
shortages in local authorities, including in social 
work—some levels are as high as 45 per cent. 
Parents who wish to enter into adoption by the 
route of home assessment, for example, have no 
other recourse. They simply have to sit out the 
delay, which can run to months or years. 

Other parts of the UK have a plurality of 
adoption agencies, some of which are faith-based. 
If the minister offers reassurance, I hope that he 
will indicate that, as a matter of policy, we will not 
do anything to diminish the number of adoption 
agencies. Indeed, I hope to hear him say that we 
want to see an increase in the number of agencies 
that are active in the field. That would allow there 
to be the speed and urgency that does not always 
characterise the process at the moment. It would 
also mean that those entering into the process 
would not have to rely on one agency, especially 
one that may be struggling as the result of a lack 
of staff resource.  

Mr Macintosh: I do not have anything 
particularly new to add to the debate. The 
comments that Elaine Murray, Wendy Alexander 
and Fiona Hyslop made reflect accurately not only 
my view but the agreed view of the committee. We 
discussed the matter in detail at stage 1. However, 
the importance of the issue means that it is worth 
while restating that for the record. 

I thank Michael McMahon for lodging 
amendment 287, which addresses an important 
and sensitive point to which we have paid a lot of 
attention. I welcome the assurances that the 
minister gave at stage 1 and look forward to 
hearing his response today, particularly in the 
context of the points that Wendy Alexander has 
just made. 

On Paul Martin’s amendment 308, I echo Elaine 
Murray’s comments. My personal choice is for 
marriage; it is the choice that I wish on others. 
However, when we look at the issues involved in 
adoption, we tend to confuse the rights of adults 
and those of children. 

I was very taken with the statistics that Lord 
James gave on the pressure that the arrival of a 
child can bring to bear on a relationship. Although 
I was not surprised to hear the figures, my 
interpretation of them is entirely different. The fact 
that so many unmarried couples split up when 
they have a child serves only to show the 
importance of marriage. By taking the marriage 
vows, two people make a commitment to each 
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other before they have a child, for the sake of the 
child. It is interesting to note that only 8 per cent of 
married couples split up after having had a child. 
The commitment that married couples make to 
each other makes the difference; they are less 
likely to split up.

It is almost impossible to think that anyone 
would approach adoption with less seriousness or 
thoroughness than they would if they were having 
a child. That thoroughness is similar to that which 
a couple bring to their decision to get married and 
make a commitment to each other. However, if we 
are looking at the best interests of the child, we 
can trust families to make an assessment of their 
own suitability and adoption agencies to make 
their own assessment. For that reason, we should 
not place any particular value on the significance 
of marriage itself. As we know, marriages can split 
up.

Finally, Lord James Douglas-Hamilton talked 
about the expression “as if” in section 31 of the 
bill. I did not take the same meaning as he does 
from the term. He implied that it was somehow a 
weak term, but I read it to be a comparative term. 
It is not a measure of weakness; it is merely a way 
of comparing one relationship with another. 
However, I would welcome it if the minister could 
clarify that point. 

The Convener: If no other members wish to 
contribute, I would like to say a few words as a 
committee member rather than as convener. This 
is an important group of amendments and I want 
to say why I will not support any of the 
amendments if they are pressed. 

First, on amendment 287, in the name of 
Michael McMahon, the important balance for the 
bill to strike is what is in the best interests of the 
child. I am concerned that if any of the 
amendments in the group is accepted, the bill will 
become more about the best interests of the 
agency, the religious group, the couples or 
whatever than about the best interests of the child. 
That is not to say that I think that the issue in 
relation to faith-based adoption agencies is not 
important. However, I am satisfied with the 
assurances that the minister has given at stage 1 
and which I am sure he will give again at stage 2 
that nothing in the bill changes what faith-based 
adoption agencies can and cannot do. The bill 
does not require them to place children with 
couples who do not meet their religious beliefs. 
Therefore, I see no need to put such a statement 
in the bill. 

I also have to say that the wording of the 
amendment might go slightly further than is 
necessary and may be open to all sorts of 
interpretations, but that is a matter of detail. It is 
not necessary for the provisions that are in 

amendment 287 to be added to the bill, so I do not 
support the amendment. 

There is a danger that amendment 308, in the 
name of Paul Martin, could have some perverse 
effects. If, for example, a foster parent who wishes 
to adopt a child is not part of a married couple, the 
court would be obliged to consider a married 
couple first rather than whether it is in the best 
interests of the child to be adopted by the foster 
parent. I do not think that that is what Paul Martin 
intends to be the result of the amendment, but it 
could be one of its perverse effects. Therefore, I 
could not support the amendment, although in any 
case I do not think that it is necessary. 

Paul Martin: I made the point that consideration 
should be given to a married couple, but you make 
the powerful point that a foster parent may be 
involved. If that foster parent is such a powerful 
player in the future of the child’s life, although the 
married couple will be considered, they will not 
have a strong case anyway. Clearly, the 
assessment that is carried out will indicate, “Sorry, 
but the interests of this child are met by being with 
the foster carer.” I would prefer not to put it in 
these terms but, crudely, in respect of the 
competition that is taking place, when an 
assessment takes place in the circumstances that 
you describe it is clear that the foster carer will be 
way ahead of the married couple. 

The Convener: I am suggesting that, in those 
circumstances, when the court determines that it is 
clearly in the best interests of the child to be 
adopted by a foster parent, single person or 
person in some other relationship, the court should 
not have to consider whether consideration has 
been given to placing the child with a married 
couple. The best interests of the child should be 
paramount rather than the relationship that the 
child is going into. 

I do not think that amendments 1, 2 and 3, in the 
name of Lord James Douglas-Hamilton, are 
necessary, because their basis is that the 
categories of couple outlined in sections 31(3)(c) 
and 31(3)(d) are not as stable as the other 
categories. To be honest, a couple must be fairly 
committed to each other to go through the 
adoption process together. It is not an easy 
process for prospective adoptive parents, let alone 
the adopted child, to go through. I do not think that 
any couple, whether they are married, in a civil 
partnership, or living together as if they were 
married or in a civil partnership, are likely to go 
through the process lightly. In any event, even if 
the amendments were passed, if a single person 
who happens to be living with someone else 
wished to adopt as a single person, they would still 
be entitled to do so. As a result, I do not think that 
amendments 1, 2 and 3 are necessary. The court 
has to determine what is in the child’s best 
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interests, not make a judgment based simply on 
some piece of paper that comes out of another 
part of the legal process. 

I do not support any of the amendments in the 
group. 

11:00 
Robert Brown: I thank colleagues for a high-

quality debate on some very difficult, delicate and 
sensitive issues. A number of powerful comments 
have been made from a number of different 
perspectives and it is right that all those 
perspectives should be covered. 

However, we need to focus on certain central 
issues. As the convener rightly pointed out, our 
approach centres on the child’s best interests. 
Indeed, as Fiona Hyslop and others have said, 
there is a difference between the rights of 
children—who, after all, are the only people who 
have any rights on this matter—and the rights and 
interests of other parties. We are well aware of the 
tragic family circumstances of some of these 
children, and our central objective is to secure the 
stable family environment—I prefer the phrase 
secure loving family environment—that Fiona 
Hyslop referred to. 

As members have made clear, the point about 
statistics is important. However, these matters 
must be assessed individually for individual 
children and individual potential adopters—of 
whom there are, unfortunately, not enough. 
Indeed, that is one of the background issues that 
we need to deal with. 

As introduced, the bill seeks to maintain the 
status quo by allowing married couples and single 
people to adopt. However, it also allows civil 
partners, unmarried couples and same-sex 
couples who are not civil partners to adopt as long 
as they go through the rigorous assessment 
process successfully. It is important that the 
assessment process is rigorous, because it is 
central to this matter. These people are not simply 
plucked out of the general population; they have 
shown an interest in being adopters, have gone 
through the assessment process and have had to 
establish to the court’s satisfaction that they are in 
an enduring family relationship. In that respect, I 
totally repudiate Lord James Douglas-Hamilton’s 
concerns that the relationships under discussion 
are casual. The need to establish the existence of 
an enduring family relationship is very much built 
into the bill. 

Amendment 287, in the name of Michael 
McMahon, is designed to secure an assurance 
that faith-based adoption agencies will be able to 
continue to offer their services. As Peter Peacock 
and I have made clear to the committee and to 
Parliament, Scottish ministers have no intention of 

ending or curtailing the role of such agencies—
indeed, quite the opposite. We very much want 
faith-based adoption agencies to continue their 
work, because they offer a valuable service in 
addition to the services offered by local authorities 
and others. In that respect, Wendy Alexander 
made a very important point about the need for 
choice and a range of services. Faith-based 
adoption agencies also add to that range of 
services and assist in securing successful 
adoptions from the widest range of people. 

Before the bill was introduced, I sought a 
meeting with the two faith-based agencies to say, 
among other things, that we wanted them to have 
a stronger role in future; to find more potential 
adopters; to provide services to a range of adults 
and children; to appeal to their own faith-based 
communities in order to secure more adoptive 
parents who can meet all the stringent 
requirements of adoption; and to be part of the 
overall system to provide the choice that Wendy 
Alexander has rightly talked about. As a result, I 
am anxious to reassure Michael McMahon that we 
want to continue and indeed to expand the role of 
such agencies. 

That said, amendment 287, which seeks to give 
an adoption agency the broad power when placing 
a child 
“to uphold its values and ethos derived from a religious or 
philosophical perspective”, 

raises a number of points that I should rehearse 
for the committee’s benefit. First, its terms are 
somewhat problematic. In this context, the phrase 
“adoption agency” could refer to any agency that 
offers adoption services, including local 
authorities. It is not clear that local authorities 
derive their  
“values and ethos … from a religious or philosophical 
perspective”. 

However, given that such a claim could be made 
at some point, the wording in the amendment 
introduces an unhelpful ambiguity into the matter. 

Legislation must be precise and clear but, under 
the terms of amendment 287, it might be difficult to 
identify with any clarity the precise “values and 
ethos” of a particular body. For example, one 
could argue that an important aspect of the ethos 
of faith-based adoption agencies is that they 
provide services to people of all faiths and none. 
Obviously, we want them to continue to do so. 
Even if a body’s values and ethos can be identified 
precisely, they can change quite quickly. That 
means that it would be difficult, if not impossible, 
to interpret whether an agency had acted in 
accordance with them. Although one could argue 
that there are some eternal verities, the point still 
stands. 

93



3579  1 NOVEMBER 2006  3580 

Ministers have consistently made it clear that 
there is nothing in the bill that prevents adoption 
agencies from having regard to their values and 
ethos, provided that they fall within the general law 
of the land, or from setting criteria for the adopters 
that they will consider. In practice, if an adoption 
agency considers itself unable to assist someone, 
whether a child or a prospective adopter, it should 
refer that person to another adoption agency that 
would be able to provide the service and support 
necessary for the welfare of the child. That is the 
current practice of adoption agencies and I do not 
think that there is any desire on the part of the 
committee or of the Scottish Government to 
interfere with that. 

Peter Peacock and I both want to do whatever 
we can that is consistent with our policy objectives 
for the bill to give appropriate reassurance on the 
future role of the faith-based adoption agencies. 
We are more than happy to remain in dialogue 
with Michael McMahon and with committee 
members if they have concerns on the issue. 

Fiona Hyslop and Wendy Alexander mentioned 
the Westminster legislation. The regulations to be 
made by Westminster deal with equal 
opportunities issues, which are reserved, so by 
definition they are not matters that provisions in 
the Adoption and Children (Scotland) Bill can 
affect. Although we have been in close 
communication with Westminster about these 
matters, the relevant determinations will be made 
at the proper stage in the Westminster 
procedures, not by us. In other words, 
amendments to the bill would not be effective in 
this regard. 

I hope that, in the light of those assurances and 
my fairly lengthy exposition of the ministers’ 
position on the matter, Michael McMahon might be 
prepared to withdraw amendment 287. 

Amendment 308, in the name of Paul Martin, 
relates to the marital status of prospective 
adopters. As well as seeking specific changes, 
Paul Martin seeks to highlight the continuing 
importance of marriage and to obtain reassurance 
from the Executive that it considers marriage to be 
important, which it does. Amendment 308 would 
insert the proviso that the appropriate court must 
not make an adoption order unless consideration 
has been given to placing the child with a married 
couple. 

It is important to examine a number of the lesser 
and more technical aspects, as well as the central 
welfare issue. Paul Martin quoted what I accept 
are powerful statistics about the break-up of 
married and unmarried couples, as did Lord 
James Douglas-Hamilton. However, they were not 
comparing like with like, because we are not 
talking about the same cohort of people. Adopters 
are over 21 and I am sure that Paul Martin would 

accept that in a large number of relationship 
break-ups, there is a linkage with immaturity and 
the young age of the people concerned. There is 
also the intergenerational aspect of people coming 
out of care. A high proportion of the break-ups will 
be concentrated among people in the under-21 
category, who will not go on to adopt. 

In addition, the vast bulk of people whose 
relationships break up would not be in a position to 
seek to adopt. A number of powerful arguments 
have been made about that, which I think Paul 
Martin would accept the force of. A highly 
significant assessment process takes place. 
People have to decide that they want to adopt; it is 
not something that they do on a whim. It is 
arguable that parents who decide to adopt give 
more consideration to their decision than parents 
who have children in the more usual way, if I can 
put it like that. Adoption is something that parents 
give a great deal of consideration to and on which 
they make a deliberate and well-thought-through 
decision. 

Their decision is double-checked by the state 
authorities through the assessment procedure that 
takes place. As I have said, there is a double-
barrelled check—a couple must prove that they 
are in an enduring relationship and there is 
rigorous consideration of what is best for the child. 
Although the statistics provide interesting context, 
we must recognise that people who are 
considering adoption are not the same cohort of 
people as the general population. 

Paul Martin: I appreciate the point that the 
minister makes about not comparing like with like, 
but does he accept that even in the group that is 
assessed, the statistics show that the possibility of 
relationship breakdown will be higher among 
unmarried couples than among married couples? 

Robert Brown: I am suggesting that adoption is 
done on much more of an individual basis, which 
comes back to the point that a number of 
members have made. There is no doubt that we 
can get some guidance from statistics to a degree. 
However, I would suggest that the figures that you 
have quoted do not take us anywhere like as far 
as the proposition that you made when introducing 
amendment 308. Whatever the precise figures are 
for married and unmarried couples in the more 
narrow cohort that we are talking about, they will 
be much closer together, given the checks and 
balances that apply in relation to this matter. There 
is a danger that we might end up getting into an 
argument that will not help us to move forward in 
relation to what is in the best interests of individual 
children. I wanted to spend a bit of time on that 
issue as I think that it is quite important. 

As a number of people have said, there are 
many issues beyond the statistics. In practice, 
amendment 308 would create a hierarchy of 

94



3581  1 NOVEMBER 2006  3582 

adopters, with married couples being placed at the 
top of the hierarchy on the presumption that their 
married status makes them better suited to 
adopting. That idea undoubtedly emerges from the 
amendment. That presupposes what might be in 
the best interests of a particular child. It might well 
be that adoption by a married couple will be in the 
best interests of some or, indeed, many children. 
However, an assessment of an applicant’s 
parenting abilities and the strength of any 
relationship must be objective and made in the 
best interests of the particular child. Agencies 
must always place the needs of the child first. 
Section 9(3) states specifically that the welfare of 
the child is “the paramount consideration”. There 
might be instances in which, for example, the 
interests of a child with special needs are best 
served by their being placed with a person or 
couple with the most suitable skills to provide for 
the child, such as a specialist nurse. Such a 
person might not be found by taking an approach 
that involves insisting on the marital status that 
people must have.  

Further, it might also be in the best interests of a 
child to be adopted by a close relative or friend of 
the natural parents who has an existing and strong 
bond with the child, if that person is not married 
but meets every other stringent test. In that 
circumstance, and the ones that Iain Smith 
touched on, it would not be right for such an 
adoption not to take place just because there was 
the potential for the child to be adopted by a 
married couple.  

Underlying this argument is the paucity of 
people who want to adopt, which is what inhibits 
public policy in this area. Indeed, there is an 
implication in the amendment that, as long as any 
married couple is available to adopt, no other 
couple or person could be considered to be 
suitable. In that regard, Fiona Hyslop made the 
point about exhausting the supply of people who 
meet the criteria.  

Another issue is to do with the wording of 
amendment 308. If the amendment were 
accepted, it would be possible to bypass its 
intention simply by considering, even if not 
seriously, a married couple. We have to be careful 
to be precise when we are dealing with legislation. 

The most important factors are the needs of the 
child and the ability and suitability of the 
prospective adopters to meet those needs. 
Section 31 already says that couples who are not 
married or are not civil partners should be in an 
enduring family relationship. That is a sufficient 
safeguard to ensure that a child is adopted into a 
stable and appropriate relationship and is better 
than relying on a judgment that is made on the 
basis of marital status.  

The bill provides for particular factors to be 
taken into account in considering the suitability of 
any particular adoption, such as the child’s racial 
origin and their cultural, religious and linguistic 
background. The bill allows consideration of a 
range of factors to determine, in the individual 
case, when a particular adoption arrangement 
might or might not be in the best interests of the 
child.

We must consider the balance of reality in 
Scotland. Some 40 per cent of children are born to 
unmarried parents who jointly register the birth. 
That is the reality in Scotland, regardless of 
whether it is the choice that we would make. 
Therefore, there are many parents who are not 
married to each other but who are bringing their 
children up in loving and nurturing homes. The bill 
reflects that reality. It would be unacceptable to 
say or imply that such parents—those who have 
successfully nurtured and raised their own children 
in successful relationships—are somehow less 
able to offer adoption as an option to some of our 
more needy children, which is the central point.  

Paul Martin’s underlying point relates to the 
importance of marriage. Scottish ministers have 
made clear in Parliament that they would love 
more married couples to come forward to adopt 
and foster and would welcome initiatives that 
would assist that outcome. There is no policy 
intention by ministers to undermine the important 
institution of marriage or to show any prejudice 
towards marriage in relation to adoptions. Married 
parents remain a hugely important part of our 
community, into which children can, should and 
will be adopted. Recognising that and supporting 
and encouraging married couples to adopt has to 
be a key part of our strategy.  

In that spirit and, consistent with our policy 
objectives, I hope that Paul Martin will withdraw 
amendment 308. I am more than happy to discuss 
particular aspects with him if he wants to come 
back to them. 

11:15 
We have made the point that provisions in the 

bill arise from the need to broaden the position 
from the existing reality of single people being able 
to adopt in some situations. I make it clear that the 
bill is not about giving rights to adults, because no 
one has a right to adopt, but about children 
benefiting from the relationships. 

It is worth making the point that the phrase 
“enduring family relationship” has a forward-
looking context. The word “enduring” means not 
that we will test the length of a relationship up to a 
point but that we expect both partners to consider 
the relationship permanent. The relationship’s 
length can be important, but it must be ensured 
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that both partners are committed to each other 
and to the relationship. We deliberately chose a 
different phrase from that which is used in other 
legislation because we have a different purpose, 
which is to consider a relationship’s future rather 
than what it has been. 

Amendment 1, in the name of Lord James 
Douglas-Hamilton, raises a different context and 
has been dealt with in very effective contributions. 
I say with considerable respect to him that it is 
difficult to see the logic of the amendment. In 
effect, it would leave the current law—except that 
on civil partnerships—unchanged. The bill’s main 
driver was the independent review that Sheriff 
Principal Cox QC chaired and the amendment 
would significantly undermine a key 
recommendation of that review and our capacity to 
improve the lot of some of our most vulnerable 
children. 

Amendment 1 cannot be motivated by any 
concern that same-sex couples should be able to 
adopt, as it would leave that provision intact. If the 
amendment was intended to allow adoption only 
by couples who have chosen to show commitment 
to each other through marriage or a civil 
partnership, it would not achieve that aim, 
because it would take us into the unfortunate 
territory of casting doubt on unmarried couples’ 
parenting abilities. 

If the amendment were agreed to, a person in a 
relationship with someone else of whatever sex 
would still be able to adopt as a single person and, 
as now, their partner would be able to seek some 
rights with regard to the child, provided that they 
met the stringent adoption requirements. Couples 
would still adopt, but as individuals rather than as 
couples. That would be an unsatisfactory 
outcome. All that the amendment would do is 
deprive children of such adoptions of the new 
rights that the bill would otherwise establish for 
them. As I said, if Lord James is concerned about 
casual commitments, the reading of the bill that I 
described should put his mind at rest. 

What would agreeing to the amendment say 
about all the unmarried parents who successfully 
nurture and bring up their children? I have 
mentioned that 40 per cent of children in Scotland 
were born to unmarried parents who registered the 
birth jointly. Allowing them to adopt jointly will 
undoubtedly widen the potential number of people 
who can adopt or foster. By preventing them from 
adopting jointly, all that we would do is 
disadvantage children because of the choices that 
adults had made. I hope that Lord James Douglas-
Hamilton, who is a reasonable person, will be 
reassured by those comments, will reconsider the 
context of the bill and will accept that his 
amendment would take us backwards and would 
cast doubt over the appropriateness of the 

parenting arrangements that almost half the 
children in Scotland experience. I hope that he will 
not move amendment 1. 

I am sorry to have gone on at length, but the 
debate is important and I had to put on record 
several aspects of the Scottish ministers’ thinking. 

Michael McMahon: On Fiona Hyslop’s point, I 
accept that the language that was used was 
possibly not as clear as it should have been. I 
looked at my notes and saw that I started by 
saying that the discussion was about adoption 
agencies’ rights under schedule 5 to the Scotland 
Act 1998, rather than rights in relation to adoption. 
Perhaps I did not make that as clear as I should 
have. I take Fiona Hyslop’s point that the 
emphasis in the bill is right as it is on the rights of 
the child; the bill does not give individuals or 
groups the right to adopt. 

In seeking assurance, faith-based adoption 
agencies have discussed the concern that other 
members raised. Assurances were given, but if 
those assurances had been strong enough, I 
would not be here this morning with amendment 
287. Those same adoption agencies assisted me 
in drafting the amendment. If the minister’s 
comments and the discussions that have taken 
place had reassured them, we would not be 
debating the amendment. 

However, I heard what the minister said. I 
understand the concerns about the language of 
amendment 287; it can be improved on and I am 
more than happy for that to happen in future. I 
believe that ministers are sincere in their 
assurances that they will try to reassure the 
adoption agencies that they will be able to 
continue operating as they have so far and I 
welcome the minister’s offer to continue the 
dialogue with them. On that basis, I seek to 
withdraw amendment 287. 

Amendment 287, by agreement, withdrawn. 

Section 10—General considerations when 
placing child for adoption 

Amendment 174 not moved. 

Amendment 210 moved—[Robert Brown]—and 
agreed to. 

The Convener: I inform members that I am 
thinking about having a comfort break at around 
quarter to 12. We will press on just now to get 
through a few more groups of amendments. 

Section 11—Restriction on arranging 
adoptions and placing children 

The Convener: Amendment 211, in the name of 
the minister, is grouped with amendments 212 to 
214. 
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Robert Brown: Section 11 is intended as a 
restatement of section 11 of the Adoption 
(Scotland) Act 1978. It makes it an offence for 
anyone who is not an excepted person to arrange 
or to place a child for adoption. The 1978 act 
provision prevents anyone other than an adoption 
agency from placing a child or making 
arrangements for the adoption of a child unless 
the proposed adopter is a relative of the child. The 
provision in the bill prohibits a person other than 
an adoption agency or relative from placing the 
child or making arrangements for adoption. That 
would allow the child’s relative to place the child 
with anyone with a view to adoption, which was 
not the policy intention. 

Acting in conjunction, amendments 211 to 214 
secure the restatement of section 11 of the 1978 
act and widen the category of person with whom a 
child might be placed without commission of an 
offence so as to include parents, a partner of a 
parent and relatives. All those categories should 
be exempt from prosecution in such 
circumstances. 

I move amendment 211. 

Amendment 211 agreed to. 

Amendments 212 to 214 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 36, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 37. 

Lord James Douglas-Hamilton: Amendment 
36 would increase the possible period of 
imprisonment for someone who commits an 
offence under section 11. My reasons for lodging 
amendments 36 and 37 are identical: the Law 
Society of Scotland is of the view that the period of 
imprisonment specified in sections 11 and 13 is 
too light.

There is a strong conviction that offences 
covered by section 11, including taking part in 
“the management or control of a body of persons” 

that makes arrangements for the adoption of 
children but which is not an adoption agency, 
should be deterred by substantial penalties. I 
accept that the seriousness of a crime depends on 
the surrounding facts and circumstances. I hope 
that the minister will consider the principle behind 
amendment 36 and, if appropriate, come back with 
an amendment at stage 3. 

I move amendment 36. 

Robert Brown: As Lord James said, his 
amendments are intended to increase the 
maximum length of the prison sentence that can 
be imposed on a person who has unlawfully 
arranged an adoption or unlawfully placed a child 
for adoption. It is important to mention that, as 

drafted, sections 11 and 13 allow for a maximum 
fine of £5,000 or imprisonment for a maximum of 
three months—the same levels as in the 
equivalent provisions in the Adoption (Scotland) 
Act 1978.  

Amendments 36 and 37 would increase the 
maximum length of imprisonment to 18 months. 
Although we all want to discourage the activities 
that sections 11 and 13 provide against, I am not 
minded to accept the amendments. There is a 
general presumption against increasing maximum 
sentence levels unless there is a specific reason 
for doing so.  

I do not think that the matter has been under 
discussion until now. Offences under the 
equivalent provisions in the 1978 act have been 
rare in recent years, which indicates that the 
existing provisions are probably a sufficient 
deterrent. If Lord James has anything further to 
say, I am happy to discuss the matter with him, but 
we are not persuaded that there is a case for 
increasing the sentences. I therefore ask Lord 
James to withdraw amendment 36. 

Lord James Douglas-Hamilton: Cathy 
Jamieson and the minister’s other colleagues in 
the Government have repeatedly said that they 
are opposed to short sentences and that too many 
people in prison are serving short sentences. The 
bill points in the direction of short sentences, even 
if a serious offence has been committed, which is 
not satisfactory. Either the sentence should be 
longer or there should be no sentence at all. The 
minister should be prepared to take the matter 
away and come back at stage 3. 

Robert Brown: Lord James raises a broader 
issue. If there are to be changes to the way in 
which short sentences are dealt with, that is a 
matter for the Justice Department—people need to 
accept that such changes cannot be a by-blow of 
the bill. We are operating under the current 
arrangements for such matters, and the question 
is whether there is a case for increasing the 
maximum sentence. I thought that I was being 
helpful by saying to Lord James that I am happy to 
talk to him about that if he has particular concerns 
or cases that he wants to discuss, and I repeat 
that offer. However, my present advice is that 
there is no case for increasing the sentences that 
have been used without apparent problem since 
the 1978 act, and perhaps before then. 

Lord James Douglas-Hamilton: In view of the 
fact that the minister is not prepared to consider 
the matter and come back with a new proposal at 
stage 3, he is forcing me to push the matter to a 
vote.

The Convener: The question is, that 
amendment 36 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division. 
FOR

Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 36 disagreed to. 

The Convener: Amendment 215, in the name of 
the minister, is grouped with amendments 217, 
220, 221 and 280. 

Robert Brown: These amendments are all 
intended to improve the logical structure of the bill 
without altering the effect of the sections. Sections 
11 and 12 are about enforcement and the creation 
of criminal offences and would be more 
appropriately placed later in the bill. Sections 13 
and 14 are linked. They concern financial issues 
and create offences, and their relocation to later 
chapters in the bill would improve the structure of 
the remainder of chapter 2. 

I move amendment 215. 

Mr Ingram: The British Association for Adoption 
and Fostering Scotland is rather unhappy with the 
Executive’s proposal in amendment 215 to move 
section 11 to after section 79. The provisions in 
section 11 are a very important part of the 
adoption structure, as they place restrictions on 
the arrangements for the placing of children. BAAF 
Scotland therefore thinks that section 11 should 
stay where it is at the beginning of chapter 2, 
which is about the adoption process. I put it to the 
minister that the equivalent provision in the 
existing legislation is located in such a position. 

Robert Brown: This is not a major issue, per 
se. As I have already indicated, the effect of 
section 11 will be the same, whether it is at the 
beginning, middle or end of the bill. One section 
has the same force as any other. This is a drafting 
matter, and it is logical to move the sections in the 
way that has been suggested. Amendment 215 
does not in any sense suggest a downgrading of 
section 11, which is what Mr Ingram seems to be 
implying. I therefore ask the committee to accept 
these drafting suggestions. 

Amendment 215 agreed to. 

Section 11, as amended, agreed to.  

Section 12—Adoption societies which are not 
registered adoption services 

11:30 
The Convener: Amendment 216, in the name of 

the minister, is in a group on its own. 

Robert Brown: Amendment 216 is purely 
technical; it removes a redundancy in the bill. 

Section 12(1)(a)(i) of the bill refers to a 
registered adoption society within the meaning of 
section 2(2) of the Adoption and Children Act 
2002. Section 12(3) of the bill, which amendment 
216 seeks to delete, states that that reference 
covers only the voluntary organisations that are 
registered under part 2 of the Care Standards Act 
2000. However, section 2(2) of the Adoption and 
Children Act 2002 explicitly states that, for its 
purposes, a registered adoption society must be 
registered under that part of the 2000 act. Section 
12(3) of the bill is therefore redundant. 

I move amendment 216. 

Amendment 216 agreed to. 

Amendment 217 moved—[Robert Brown]—and 
agreed to. 

Section 12, as amended, agreed to. 

Section 13—Prohibition of certain payments 

The Convener: Amendment 288, in the name of 
Adam Ingram, is grouped with amendments 219, 
159, 279 and 302. 

Mr Ingram: The amendments in this group 
concern payments in relation to adoption. 
Amendment 288 is redundant as a consequence 
of certain proposed Executive amendments, so I 
do not propose to press it. 

Amendment 302 is designed to replace in its 
entirety section 77, which deals with adoption 
allowances. BAAF Scotland, which drafted 
amendment 302, argues that section 77 simply 
duplicates the current messy and inconsistent 
system in which adopters are subject to a 
postcode lottery. The Executive is moving towards 
the introduction of regulations for a national 
fostering allowances system, which will include a 
recommended minimum rate of payment, so logic 
dictates that the same should be done for adoption 
allowances. 

The proposed new section that would be 
inserted by amendment 302 is couched in terms 
similar to those in section 103, which deals with 
fostering allowances. It should be noted that the 
introduction of a national system for adoption 
allowances would be in line with the 
recommendations of the adoption policy review 
group. I do not understand why those 
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recommendations were not accepted by the 
Executive.

Ken Macintosh’s amendment 159 appears to try 
to achieve the same aim as amendment 302. If the 
committee were minded to accept his amendment 
instead of mine, that would also improve the bill. 

I move amendment 288. 

Robert Brown: As Adam Ingram says, 
amendments 159 and 302 deal with the same 
issue and seek to create a national system of 
specified rates for adoption allowances. I 
acknowledge the spirit of the amendments but I 
am not in a position to support them this morning. 
It is not the view of Scottish ministers that having a 
national rate of adoption allowances under which 
each child is paid a set amount based on factors 
such as age is the best way forward. The purpose 
of an adoption allowance is different from that of a 
fostering allowance. The purpose of an adoption 
allowance is not to reimburse parents for out-of-
pocket expenses, as is the case for fostering 
allowances, but to help with particular needs that 
an adopted child might have. Needs vary greatly 
from child to child, and the needs of any child will 
also vary as he or she grows older. I therefore 
believe that decisions on adoption allowances 
should continue to be made on a child-by-child 
basis, and not on a predetermined scale. 

At present, adoption allowances are decided by 
regulations made under powers in the Adoption 
(Scotland) Act 1978. I acknowledge Adam 
Ingram’s point that the decision-making process in 
relation to the amount of an allowance can vary 
from one local authority to another. Although I feel 
that it is right that different allowances should be 
paid to meet different needs, I very much 
understand and accept the frustration and anxiety 
that can be caused by apparent disparities. 

As drafted, the bill contains the power for 
Scottish ministers to make regulations on adoption 
allowances. We intend to use that power to ensure 
that local authorities make clear and systematic 
decisions about adoption allowances that are 
transparent and accountable. That will be the best 
way to improve the system. 

I want to ensure that adopted children and their 
families are treated fairly and equally, no matter 
where they live, when decisions are taken on 
adoption allowances. We accept that central point. 
However, the best way in which to achieve that is 
to ensure that adoption allowances are based on 
the specific circumstances and needs of individual 
children and not on a scale that may have no real 
relevance to particular children throughout their 
childhood. We do not need a one-size-fits-all 
approach; we need a system that meets the 
complex and often specific and different needs of 
individual children. That will be best achieved 

through the bill as drafted and not through 
amendments 159 or 302. Given that, I hope that 
Ken Macintosh and Adam Ingram will not move 
their amendments. 

Adam Ingram said that he will not press 
amendment 288, so I do not need to deal with it. 
Amendment 279 will remove section 77(5). 
Amendment 219 is a minor technical amendment 
that will insert an “or” into a list of factors, to clarify 
that each of the factors may apply, rather than all 
of them having to apply. That is subsidiary to the 
main point. 

Mr Macintosh: I lodged amendment 159, which 
again was suggested by Children in Scotland and 
BAAF Scotland, primarily because, although we 
discussed allowances at stage 1, we did not do so 
in sufficient detail—the matter certainly was not 
covered in our stage 1 report. When I reread our 
report, it was hard to find out whether we 
consciously made a decision about a national 
allowances scheme. We heard evidence about the 
difficulties with the current situation. At that point, 
my judgment was to make a distinction between 
fostering and adoption allowances. We heard a lot 
of evidence that fostering is increasingly becoming 
more akin to professional support or care—that is 
a bit unfair, but the evidence was along those 
lines. We also heard that, because adoption 
creates a new family, many financial obligations 
come with that. I made the distinction in my head, 
but that is probably a rather old-fashioned way of 
thinking about adoption and fostering. All the 
evidence that we have heard on the bill is that the 
nature of adoption is changing. The amendments 
that I was not able to move at the previous 
committee meeting were about increasing 
adoption support. It is only fair that we consider 
adoption allowances, which are a key part of 
adoption support. 

The rather artificial distinction that I made 
between adoption allowances and fostering 
allowances is contradicted by the fact that, no 
matter what we think, we have a system of 
adoption allowances, which means that we 
acknowledge the need for the state to provide 
financial support for families who adopt. The 
evidence that we heard was that the current 
system does not work well, because of variations 
and other difficulties, such as the fact that 
adoption allowances are means tested and 
therefore, even if they are awarded, can have little 
financial impact. Given that evidence and our 
acknowledgement of a need for allowances, is it 
really fair to have an uneven playing field in 
Scotland, so that whether families receive an 
adoption allowance depends on where they live? 
Surely the system should be equitable and fair for 
all. We should not introduce a degree of strife for 
families or question marks about whether they will 
be entitled to an allowance or what the level will 
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be. All the arguments that apply to a national 
scheme of fostering allowances apply in the case 
of adoption allowances, although not to the same 
extent. We should explore the issue in more detail. 

I want to raise one issue about adoption 
allowances that was raised at stage 1 but which 
we did not pursue much, although I am not sure 
whether it requires an amendment. Actually, 
convener, I will not pursue that now, because it 
does not relate to amendment 159. I will reserve 
that issue for stage 3. 

Fiona Hyslop: I, too, agree that, on reflection, 
we should have explored the issue of allowances 
more at stage 1. I will pick up the minister’s points 
and discuss Adam Ingram’s and Ken Macintosh’s 
points a bit further. 

The minister talked about adoption allowances 
being based on individual need, and I am struck 
by the fact that adoption allowances are tied in 
with adoption support services. We are frequently 
approached by constituents who need support to 
help children through traumatic experiences. 
Bearing in mind that the bill will cover older 
children rather than babies and that many will 
have gone through traumatic experiences and 
suffered abuse, attachment issues and social-
emotional behaviour will have to be dealt with. 

If we had a wonderful system of adoption 
support services, that would perhaps mitigate the 
need for adoption allowances. Although the 
minister seems to be saying that we want to move 
to such a system, we are still in a situation in 
which many adoptive parents want to provide 
specialist and buy-in support for children who have 
particular difficulties, and that is where adoption 
allowances would be required. I wrote to the 
minister recently—in fact, I received a reply just 
this week—on the support that is available for 
children who have suffered abuse. As a country, 
we have a system that seems to be concentrated 
on crisis intervention. I know that many children’s 
organisations are concerned about the available 
level of support after abuse. 

Bearing in mind that many adoptive parents are 
providing support, I would like to explore the idea 
of setting out the parameters of what allowances 
would be for. Whether that is done in guidelines or 
is something that we return to at stage 3 to put into 
the bill, we should explore the idea. 

My other point is about foster carers. Many 
foster carers become adoptive parents, but there 
is obviously a financial penalty in doing so. That 
has been raised with the committee, and there is a 
question about the potential of transitional 
allowances.

There is more to do, and I will be interested in 
the minister’s response. 

Robert Brown: I appreciate the opportunity to 
come back in, and I thank members for their 
contributions. As was mentioned, the issue was 
not fully explored in earlier debates, but some 
good and interesting points have been made 
today. I am conscious that members want to insert 
into the bill a power rather than a duty, and as 
such I would like to have a fresh look at the idea. 

I do not want my comments to be taken as an 
undertaking to introduce a national system of 
allowances—that is a step further down the line—
but I want to continue to engage with the 
committee on these difficult issues and how to 
make progress. 

Fiona Hyslop made valid points about the link to 
adoption support services and about support after 
abuse. Ken Macintosh’s point about the 
modernisation of the concept of adoption was also 
relevant. In a sense, we go from placements to 
temporary fostering to fostering to permanence 
orders to adoption. The context is not the old 
Roman law scene in which someone is looking for 
an heir and successor to their name and family. 
The context has changed, and there are issues 
about transitions. 

Several good points have been made. I am not 
entirely satisfied with the wording of the suggested 
additional power, but I undertake to come back to 
the committee before stage 3 with a view to seeing 
what we can usefully do. If we have the tools in 
the bill, the question of what we do with them, 
particularly considering the wider powers that 
members are looking for, will be a matter for 
subsequent debate. At least we will not need fresh 
legislation to consider the matter again or to 
empower us. If the committee is satisfied with that 
response, I hope that Mr Ingram will be happy to 
withdraw amendment 288, thus enabling ministers 
to consider the issue further. 

Mr Ingram: On the basis of the minister’s 
undertaking, I am happy to withdraw amendment 
288, although I reserve the right to return at stage 
3 after we have explored the issue further. 

I would like to make a point about adoption 
allowances being seen as part of the continuum of 
post-adoption support. In the past, we have had 
the notion that once adoption has happened, that 
is the end of the problem. We have to get away 
from that mindset. I am also conscious of Fiona 
Hyslop’s point about the transition from fostering 
to adoption, and it seems to me that a financial 
penalty probably is involved in that. I would 
certainly welcome the minister’s thoughts about 
how that might be addressed. 

On the basis of the minister’s undertaking, I 
intend to withdraw amendment 288 and not move 
amendment 302. 

Amendment 288, by agreement, withdrawn. 
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11:45 
Meeting suspended. 

11:55 
On resuming— 

The Convener: The next group of amendments 
is on possession of children. Amendment 218, in 
the name of the minister, is grouped with 
amendments 230 to 232, 236 to 243, 245, 246, 
272 to 275 and 145. 

Robert Brown: I thank Lord James for picking 
up the point of the amendments in the group in an 
earlier debate. There are lots of amendments in 
the group, but the issue is straightforward. At 
stage 1, a number of people commented that it is 
not appropriate for the bill to refer to the 
“possession” of a child. I am happy to agree with 
that, and the amendments in the group were 
lodged accordingly. The point is also made in Lord 
James’s amendment 145 to the bill’s long title. 

I move amendment 218. 

Lord James Douglas-Hamilton: I thank the 
minister. It is a great step forward for children to 
be regarded never as possessions but as 
individuals and persons in their own right. The 
Children (Scotland) Act 1995—as the minister who 
took that legislation through, I had a good deal to 
do with it—changed the law relating to children by 
implementing in Scotland the UN Convention on 
the Rights of the Child. The key aspect of the 
convention is that we should respect children as 
people rather than as objects of ownership or 
possession. The bill should reflect that philosophy, 
so the amendments are necessary. 

I oppose not just children but any human beings 
being regarded as possessions. I am glad that the 
minister agrees that that is morally wrong and 
frankly quite offensive and out of place in today’s 
world, and I am grateful to him for lodging his 
amendments. 

Amendment 218 agreed to. 

Amendment 219 moved—[Robert Brown]—and 
agreed to. 

Amendment 37 not moved. 

Amendment 220 moved—[Robert Brown]—and 
agreed to. 

Section 13, as amended, agreed to. 

Section 14—Excepted payments 

Amendment 221 moved—[Robert Brown]—and 
agreed to. 

Section 14, as amended, agreed to. 

Section 15—Child to live with adopters before 
adoption order made 

The Convener: Amendment 222, in the name of 
the minister, is grouped with amendments 223, 
224, 289, 225, 226 and 290. 

Robert Brown: Amendments 222 and 223 are 
technical amendments. 

Amendments 289 and 290, which were lodged 
by Adam Ingram, are also technical. They seek to 
alter the text of two of the conditions in section 15 
so that they refer to “the applicants or one of them” 
rather than to “the applicants”. The intention is 
probably to capture joint applicants who live 
apart—for example, a man who is serving abroad 
and his wife who remains in Scotland. We believe 
that the amendments are unnecessary, despite 
the worries about the 1978 act, because in such a 
case the soldier’s home would still be in Scotland 
rather than being a temporary place of residence 
elsewhere. However, there may be more to it than 
that.

Amendment 225 seeks to remove section 
15(4)(a). The condition that the child must be at 
least 12 months old is redundant because section 
15(4)(b) specifies that the child must have lived 
with the applicant or applicants for at least 12 
months, thus ensuring that the child is at least 12 
months old—the imperishable logic of these 
briefings is quite substantial. 

Amendments 224 and 226 concern the period 
for which a child must have lived with the applicant 
or applicants before an adoption order is made. 
They alter the wording so that it relates to the time 
period that immediately precedes the date of the 
adoption order rather than to the period that 
precedes the date of the application. It is sufficient 
merely that the relevant period should elapse prior 
to an adoption order being made, as under the 
1978 act. The current position is preferable to 
linking the residence requirement to the date of 
the application. Failure to meet the period of 
residence criteria, as currently drafted, could not 
be corrected but would require a new application, 
which would cause unnecessary delays. If the 
requisite period under the 1978 act is not met, the 
court need merely continue the action for a period 
of time. I hope that the committee will support the 
amendments. 

I move amendment 222. 

12:00 
Mr Ingram: My amendments 289 and 290 were 

inspired by BAAF Scotland, which felt that the 
Executive might have overlooked the fact that 
section 13 of the 1978 act makes it clear that the 
child’s residence can be with both adopters or one 
of them. Was that an oversight or does the 
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Executive have an issue of substance with the 
existing provisions? 

Robert Brown: That is an interesting point. I 
think that the issue is entirely to do with technical 
drafting matters; there is no difference in the 
intention. I do not have a particularly strong view 
one way or the other, I have to confess. My 
advice, however, is that the current wording deals 
with situations that might emerge. 

Amendment 222 agreed to. 

Amendments 223 and 224 moved—[Robert 
Brown]—and agreed to.  

Amendment 289 not moved.  

Amendments 225 and 226 moved—[Robert 
Brown]—and agreed to. 

Amendment 290 not moved. 

Section 15, as amended, agreed to.  

Section 16—Home visits 

The Convener: Amendment 190, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 191. 

Lord James Douglas-Hamilton: Amendment 
190 would ensure that applicants who do not have 
a home in Scotland would be able to adopt a child. 
The bill currently provides that only applicants who 
have a home in Scotland can fulfil the conditions 
for home visits, which is potentially discriminatory 
and a barrier that should be removed. It is surely 
an unnecessary impediment to adoption in some 
cases in which adoption would be in the best 
interests of the child.  

Amendment 191 is a consequential amendment. 

I move amendment 190. 

Robert Brown: This kind of adoption application 
does not happen often in practice but it can cause 
problems for local authorities when it does, as they 
have a duty to visit the child in the home of the 
applicants. A court might not make an adoption 
order unless it is satisfied that a local authority has 
had sufficient opportunity to see a child in the 
home of the applicants. In the past, that has meant 
that local authorities have had to send a social 
worker overseas to carry out that duty or use an 
independent social worker at significant cost. The 
adoption policy review group therefore 
recommended that courts should have discretion 
to dispense with the duty. At first, the Executive 
supported that recommendation, but in light of 
consultation responses from local authorities that 
were concerned at the implications of removing 
the duty, we changed our position.  

This is fundamentally a child protection issue. 
Although I am sympathetic to the difficulties that 

local authorities can sometimes face, I believe that 
the child’s welfare must be our prime concern. We 
have therefore retained the duty by restating in the 
bill the duty that was in section 13(3) of the 
Adoption (Scotland) Act 1978. 

Amendment 190 seeks to allow a local authority 
proposed by the applicant and agreed by the 
court, or an equivalent body, in the country where 
the applicants live to carry out the Scottish local 
authority’s duties in relation to home visits. It is 
current practice, when a local authority employee 
has not been sent to see the child in the home of 
the applicants, that a court will accept a local 
authority engaging a local agent, such as a local 
social worker, consular official, solicitor or military 
welfare officer to undertake the visit and report 
back to the local authority, thus enabling it to fulfil 
the duty. Because local authorities are able to 
discharge the obligation on them under existing 
practice, I do not believe that the amendment is 
necessary. 

Sections 16 and 18 must be read in conjunction 
with section 19. A person who applies to adopt is, 
under section 18, required to give notice to the 
local authority in whose area they have their 
home. Section 19 requires the local authority to 
investigate the application and report to the court. 
That investigation will include the home visits that 
are referred to in section 16. 

As for amendment 191, giving notice to a local 
body that is equivalent to a Scottish local authority 
would not serve any purpose. That body would not 
be under any obligation to do anything following 
receipt of that notice and it would not be within the 
legislative competence of this Parliament to 
impose such an obligation. The amendment does, 
however, raise the important point that it is 
important to address the need to provide for a 
Scottish local authority to receive notice of such an 
application and to carry out the function of 
investigation and reporting to the court, including 
carrying out home visits, whether directly or 
through a local agent. 

Sections 16, 18 and 19 restate provisions in the 
1978 act. At the moment, there is nothing in 
legislation to provide which local authority should 
receive notice, investigate the application, carry 
out the home visit and report to the court when the 
applicant does not live in Scotland. That should be 
addressed by the bill, and there are questions to 
be considered about which local authority the duty 
should fall on. Officials are currently exploring that, 
with a view to lodging an amendment at stage 3. 

I hope that Lord James Douglas-Hamilton will be 
reassured by what I have said and that he will be 
prepared to withdraw his amendments. 

Lord James Douglas-Hamilton: If I understood 
you correctly, you said that the amendment is not 
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necessary but that, if it is appropriate to do so, you 
might return to the issue at a later stage— 

Robert Brown: I said that we will return with an 
amendment on the matter of the local authority 
receiving notice. 

Lord James Douglas-Hamilton: Yes. I would 
just like to point out that there could be problems 
with jurisdiction. I would like you to give an 
assurance that if a person who does not have a 
home in Scotland is able to adopt a child and it is 
considered highly desirable that they do, that 
person will not be discriminated against by the 
drafting.  

Robert Brown: I am subject to legal correction 
on this matter but, to qualify to adopt in Scotland, 
the adopters would need to have a permanent 
domicile in Scotland, which is usually connected 
with a permanent residence. I appreciate that, 
sometimes, a person does not have a current 
home but remains domiciled in Scotland. There 
could be an issue in that regard. Because of the 
technical nature of this issue, perhaps I could write 
to the committee on the detailed implication of the 
point. The situation in this regard is not quite the 
same as that which relates to visits, as the 
assumption in that regard is that everything is in 
order up to that point. We are trying to set in place 
the appropriate arrangements. I think that we can 
scoop this up at stage 3 if any particular difficulty 
arises. 

Lord James Douglas-Hamilton: I would be 
grateful if the minister could look into this issue. 
International private law is sometimes fiendishly 
complex. It might be necessary to return to this 
matter at stage 3. It would be inappropriate to say 
that any applicant who lived outside Scotland 
should not be able to be considered. There might 
be special circumstances that indicate that that 
person should be considered. There are any 
number of cases in which that could be argued.  

Robert Brown: The issue is complicated; it is a 
difficult area. The substance of the matter in hand 
is the practice of home visits. The notice issue 
should be able to scoop up the remaining issues 
to which Lord James Douglas-Hamilton referred. 
In case I am getting all that wrong, given the 
technical nature of these matters, I will come back 
to the committee before stage 3. 

Lord James Douglas-Hamilton: In view of the 
minister’s comments, I will not press amendment 
190. 

Amendment 190, by agreement, withdrawn. 

Section 16 agreed to. 

Section 17—Reports where child placed by 
agency 

The Convener: Amendment 39, in the name of 

Lord James Douglas-Hamilton, is grouped with 
amendments 40, 227 and 228. If amendment 40 is 
agreed to, I cannot call amendment 227, because 
of the pre-emption rule. 

Lord James Douglas-Hamilton: Amendment 
39 clarifies section 17, which is badly worded. 
Section 18 appears also to be badly worded and 
places an unnecessary constraint on applications, 
which is not found in the existing law. Amendment 
40 clarifies the whole of section 18. It removes the 
requirement that notice must be given to the local 
authority three months before the application and 
reinstates the requirement for three months’ notice 
to be given prior to an order being granted, which 
has worked satisfactorily in practice for many 
years. 

I move amendment 39. 

Robert Brown: I thank Lord James Douglas-
Hamilton for his points on the drafting of the bill. 
The fundamental point is that the Executive 
draftsman has followed a particular style of 
drafting that keeps the bill inherently and internally 
consistent. I must say that since becoming an 
MSP I have noticed the fingerprints of different 
draftspeople on different sorts of legislation.  

The point being raised is important, but stylistic. 
Although the provisions could be drafted 
differently, they follow a particular style. I ask Lord 
James Douglas-Hamilton to withdraw amendment 
39 on the ground that it does not add or change 
anything in the bill in policy terms. 

Amendment 40 raises more than a style issue 
and I agree with the policy point that Lord James 
Douglas-Hamilton makes, but Executive 
amendment 227 achieves the same effect while 
maintaining a consistent style. Amendment 227 
alters section 18(2) so that an adoption order may 
not be made unless the applicants have, at least 
three months before the date of the order, rather 
than the date of the application, given notice to the 
local authority of their intention to apply for the 
order. At the moment, the bill states that they have 
to give that notice three months before the date of 
the application. Amendment 227 restores the 
position under the 1978 act. It is preferable, in that 
failure to give three months’ notice before the date 
of the application could not be cured and would 
require a new application, which would cause 
unnecessary delays. If the three month period 
before the date of the order is not met, the court 
merely needs to continue the action for an 
appropriate period. 

Amendment 228 is really to do with the point 
that Lord James Douglas-Hamilton made earlier. I 
consider that the term “reside” in section 18(2) 
should be replaced with “have their home”. That 
would follow section 22(1) of the 1978 act and be 
consistent with the expression used in section 16. 
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It would mean that a person who resides abroad 
but retains a Scottish domicile and has their home 
in Scotland would not be prevented from adopting. 
Although the provision is unlikely to be used often, 
it would enable a solider from the Royal Regiment 
of Scotland stationed with the family in Germany 
to adopt under Scottish law. If an adopter has two 
places of residence in Scotland, notice would be 
given where their home is. 

I ask members to reject amendments 39 and 40 
and to accept amendments 227 and 228. 

Lord James Douglas-Hamilton: In view of the 
minister’s reassurance, I will not press amendment 
39.

Amendment 39, by agreement, withdrawn. 

Section 17 agreed to. 

Section 18—Notification to local authority of 
adoption application 

Amendment 40 not moved. 

Amendments 227 and 228 moved—[Robert 
Brown]—and agreed to. 

Amendment 191 not moved. 

Section 18, as amended, agreed to. 

Section 19—Notice under section 18: local 
authority’s duties 

Amendment 42 moved—[Robert Brown]—and 
agreed to. 

12:15 
The Convener: Amendment 229, in the name of 

the minister, is grouped with amendments 234, 43, 
235, 44, 45, 244, 306 and 307. If amendment 235 
is agreed to, I will not be able to call amendment 
44.

Robert Brown: The purpose of the 
amendments is to replace references to children 
who are “in care” with references to children “who 
are looked after”, which reflects the language that 
was ushered in by the Children (Scotland) Act 
1995, with which Lord James Douglas-Hamilton is 
very familiar. There are a number of references 
throughout the bill to children “in care”. That was 
not an oversight—several sections are 
restatements of the Adoption (Scotland) Act 1978, 
which used that phrase.  

The bill as introduced provided an interpretation 
section that stated that references to children who 
are “in care” should be read as children “who are 
looked after”. I now accept that it is preferable that 
the bill does not contain the phrase. Accordingly, 
we have lodged amendments 229, 234, 235, 244, 
306 and 307 to remove it, replacing it with “who 
are looked after”. We have also lodged an 

amendment to remove the interpretation section, 
section 111. The Executive’s amendments will 
have the same effect as Lord James’s 
amendments, but cover every occurrence of the 
phrase where it should be replaced, other than 
that covered by amendment 43, which we will 
support. 

Amendment 44 seeks to replace the phrase “in 
the care of”, but does not go quite far enough. 
Executive amendment 235 makes the full 
amendment that we consider appropriate from a 
technical perspective. I invite Lord James not to 
move his amendments, apart from amendment 43. 

I move amendment 229. 

Lord James Douglas-Hamilton: I am most 
grateful to the minister. He is confirming that the 
world did not start in 1999 and that the draftsmen 
who helped to draft the Children (Scotland) Act 
1995 did a good job. Their hard work should be 
respected. 

Amendment 229 agreed to. 

Section 19, as amended, agreed to. 

Section 20—Restrictions on removal: child 
placed for adoption with consent 

Amendment 230 moved—[Robert Brown]—and 
agreed to. 

Section 20, as amended, agreed to. 

Section 21—Restrictions on removal: notice of 
intention to adopt given 

Amendment 231 moved—[Robert Brown]—and 
agreed to. 

Section 21, as amended, agreed to. 

Section 22—Restrictions on removal: 
application for adoption order pending 

Amendment 232 moved—[Robert Brown]—and 
agreed to. 

Section 22, as amended, agreed to. 

Section 23—Scottish Ministers’ power to 
amend period of time in sections 21 and 22 

The Convener: Amendment 233, in the name of 
the minister, is grouped with amendment 303. 

Robert Brown: Section 23 gives the Scottish 
ministers the power to amend the period of time in 
sections 21 and 22, which concern restrictions on 
removal. It is a restatement of section 28(10) of 
the 1978 act. The power has never been used to 
amend the five-year period that is set out in the 
act. In light of that, we consider that the retention 
of the power is not justified. As a consequence, a 
further amendment will delete section 109(5)(a), 
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which refers to an order under section 23. The 
amendments are technical, but I hope that the 
committee will support them. 

I move amendment 233. 

Amendment 233 agreed to. 

Section 24—Duty to give notice where child in 
care of other local authority 

Amendment 234 moved—[Robert Brown]—and 
agreed to. 

Section 24, as amended, agreed to. 

Section 25—Restrictions on removal of child in 
care of local authority 

The Convener: Amendment 43, in the name of 
Lord James Douglas-Hamilton, has already been 
debated. 

Lord James Douglas-Hamilton: I will not move 
the amendment. 

The Convener: The minister indicated that he 
will accept amendment 43. 

Lord James Douglas-Hamilton: I am sorry. I 
thought that the minister’s drafting would be 
superior to mine, but I am grateful to him for 
accepting the amendment. 

Amendment 43 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Amendments 235 and 236 moved—[Robert 
Brown]—and agreed to. 

The Convener: We now come to amendment 
45, in the name of Lord James Douglas-Hamilton.  

Lord James Douglas-Hamilton: Can the 
minister explain his position in relation to the 
amendment. Does he accept it? 

Robert Brown: That is a trick question. I cannot 
quite remember.  

The Convener: I think that amendment 43 was 
the only one he indicated support for.  

Robert Brown: We do not accept amendment 
45. It is covered elsewhere.  

Amendment 45 not moved.  

Section 25, as amended, agreed to. 

Section 26—Return of child removed in breach 
of certain provisions 

Amendments 237 to 239 moved—[Robert 
Brown]—and agreed to.  

Section 26, as amended, agreed to.  

Section 27—Return of child placed for 
adoption by adoption agency 

Amendments 240 to 242 moved—[Robert 
Brown]—and agreed to.  

Section 27, as amended, agreed to.  

Section 28—Return of child in care of local 
authority and not placed for adoption 

Amendments 243 to 246 moved—[Robert 
Brown]—and agreed to.  

The Convener: Amendment 247, in the name of 
the minister, is grouped with amendments 248 to 
252.

Robert Brown: These amendments to section 
28 are all technical, reflecting preferred language. 
The main point is that the word “return” implies 
that a child who will now be under the care of the 
local authority was previously under such care, 
which may not always be the case.  

I move amendment 247.  

Amendment 247 agreed to.  

Amendments 248 to 252 moved—[Robert 
Brown]—and agreed to.  

Section 28, as amended, agreed to.  

Section 29 agreed to.  

Section 30—Adoption orders 

Amendment 308 not moved. 

The Convener: Amendment 291, in the name of 
Adam Ingram, is in a group on its own. 

Mr Ingram: Amendment 291 is inspired by 
BAAF Scotland. It seeks to ensure that courts will 
not make any contact conditions unless they really 
are in a child’s interests. Under current law, 
contact conditions are made only in exceptional 
circumstances. That approach should be 
maintained, not least because contact is a matter 
that arises much more commonly now than it did 
in the past, given the changing nature of most 
adoptions in this country.  

The first subsection in the amendment is similar 
to the adoption legislation south of the border and 
it is suggested that consistency would be helpful 
for cross-border cases. The second subsection 
emphasises to the court and all parties that 
considering does not mean making a condition 
unless it is really necessary.  

I move amendment 291. 

Robert Brown: I am not unsympathetic to what 
Adam Ingram is trying to do in amendment 291, 
but I am not sure that the amendment is 
necessary. 
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It is interesting that the amendment seeks to add 
further provision after section 30(3), which 
currently provides: 

“An adoption order may contain such terms and 
conditions as the court thinks fit.” 

I am not entirely sure whether amendment 291 
would become a new subsection (4) or a further 
paragraph of subsection (3), but in either event the 
context relates to adoption orders having terms 
and conditions. 

As Adam Ingram rightly pointed out, the slant of 
the existing law is against adding conditions to 
adoption orders, although such conditions can be 
made. That will continue to be the case under the 
bill, which provides that conditions can be made if 
they are needed. We gave great consideration to 
removing that provision because it had not been 
used much other than in the previous contact 
situation, for which it is no longer necessary 
because of the extension of orders made under 
section 11 of the Children (Scotland) Act 1995. 
Therefore, amendment 291 is not necessary as 
such. 

The principle that conditions should be attached 
to adoption orders only in exceptional 
circumstances is indeed sound, as Adam Ingram 
accepts. It is worth stating that contact is now a 
more common issue in adoption cases because of 
the changing nature of adoption, to which Adam 
Ingram referred. Failure to include conditions in an 
order will not necessarily mean that contact will 
not be possible or will remain unprotected, given 
that informal contact arrangements can continue 
after the adoption order has been made. When 
such arrangements run into difficulties, the bill 
offers a remedy by removing the current bar on 
birth parents applying for contact under section 11 
of the Children (Scotland) Act 1995. It would be 
better for people to follow that route rather than—I 
am not sure whether this is what Adam Ingram 
was suggesting, but his amendment certainly 
reads this way to some extent—to seek conditions 
being placed on the adoption order. 

As I am sure Adam Ingram accepts, it can be 
necessary to change the conditions but such 
changes can be difficult when the conditions are 
attached to the adoption order. Courts can still 
consider contact and, in practice, they do so as a 
matter of routine. They can also make a section 11 
order at the same time as the adoption order if 
they feel that contact needs to be enshrined in a 
court order. Such orders have the added 
advantage of being easier to alter if, as often 
happens, the situation changes. 

In short, I am not adamantly opposed to Adam 
Ingram’s suggestion but I do not think that it is 
necessary. Amendment 291 could add an element 
of confusion into the existing, relatively clear, 

arrangements in the bill. Given those 
reassurances, I hope that Adam Ingram will 
withdraw amendment 291. 

Mr Ingram: I wanted some reassurance that the 
current situation, whereby contact conditions are 
made only in exceptional circumstances, will 
continue. The minister’s remarks suggest that it 
will. On the basis of that assurance, I will not press 
amendment 291 at this stage. Perhaps I can 
discuss the matter with the minister with a view to 
ensuring that we are both, as it were, singing from 
the same song sheet. 

Robert Brown: I will be happy to do that. 

Amendment 291, by agreement, withdrawn. 

Amendment 253 moved—[Robert Brown]—and 
agreed to. 

The Convener: Amendment 292, in the name of 
Adam Ingram, is grouped with amendments 293, 
294, 298, 299, 301 and 305. 

Mr Ingram: All the amendments in this group 
are on the Convention on Protection of Children 
and Co-operation in respect of Intercountry 
Adoption, and have been suggested by BAAF 
Scotland. I have provided alternatives: one set of 
amendments is amendments 292 to 294, 298 and 
299; the other set is amendments 301 and 305. 

Under current adoption legislation, convention 
adoption orders, which are made in a different way 
from all other Scottish orders, are clearly defined. 
As the bill stands, the only provision for convention 
adoption orders is a definition in section 111, but 
the definition appears ambiguous, as it is unclear 
which sections of the bill will apply to convention 
adoption orders and which will not. BAAF also 
believes that what such orders are and what the 
basis for court applications is should be stated on 
the face of the bill.

One suitable approach is to amend sections 30 
to 34, which is what the first set of amendments in 
the group does. The other set, amendments 301 
and 305, create a new section on convention 
adoption orders after section 64, with an amended 
definition in section 111. I hope that the minister 
will be able to accept one set of amendments, 
thereby satisfying BAAF’s call for clarity in this 
area. 

I move amendment 292. 

12:30 
The Convener: No other member wishes to 

speak on this group of amendments, so I ask the 
minister to respond. 

Robert Brown: I am not surprised that no other 
member wishes to speak on the amendments; this 
is a somewhat technical aspect. I hear what Adam 
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Ingram has to say, but there is a fallacy in his 
argument. The approach that he suggests was not 
that which was used under the Adoption and 
Children Act 2002. It is necessary for the 
additional definitions to be included. Convention 
adoption orders are given effect by regulations 
made under section 1 of the Adoption 
(Intercountry Aspects) Act 1999. The current 
regulations are the Intercountry Adoption (Hague 
Convention) (Scotland) Regulations 2003 (SSI 
2003/19).  

Section 111 of the bill as introduced states:
“‘Convention adoption order’ means an adoption order 

which, by virtue of regulations under section 1 of the 
Adoption (Intercountry Aspects) Act 1999 (c.18), is made 
as a Convention adoption order”. 

We believe that that is sufficient for convention 
adoption orders to be recognised in the primary 
legislation. Separate provisions are unnecessary, 
and they could create confusion, given the powers 
contained in section 1 of the 1999 act. At each 
stage of the Hague convention adoption process 
between two states, strict articles must be 
complied with by virtue of the 2003 regulations, 
under which a Scottish court must be satisfied that 
the terms of the Hague convention have been met 
before making a convention adoption order. That 
includes receipt of information confirming that the 
child has been freed for adoption and evidence 
that consents have been obtained. As such, and in 
line with the approach that was taken in the 2002 
act, we feel that the governing regulations provide 
all the detail required in relation to the Hague 
convention adoption process and the guidance 
that the practitioners and others involved should 
have, and that no further provision is required in 
the bill.

We share an understanding of the need for 
clarity, but we are saying that the clarity already 
exists elsewhere. It would cause confusion to 
replicate those provisions in the bill beyond the 
necessary reference that we have made in the 
interpretation section.  

Mr Ingram: I am not entirely sure whether I am 
convinced by the minister’s arguments. I will not 
press my amendments at this stage, but we might 
need to examine the matter again. I might write to 
the minister about the issues involved. 

Robert Brown: I am happy to discuss the 
matter with Adam Ingram—almost certainly in the 
presence of officials, for my reassurance.  

Amendment 292, by agreement, withdrawn.  

Section 30, as amended, agreed to. 

Section 31—Adoption by certain couples 

Amendment 254 moved—[Robert Brown]—and 
agreed to. 

Amendment 1 moved—[Lord James Douglas-
Hamilton]. 

The Convener: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division.  
FOR

Douglas-Hamilton, Lord James (Lothians) (Con) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Byrne, Ms Rosemary (South of Scotland) (Sol) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
1, Against 8, Abstentions 0. 

Amendment 1 disagreed to. 

The Convener: Amendment 255, in the name of 
the minister, is grouped with amendments 258, 
259 and 297.  

Robert Brown: The amendments in the group 
define the word “parent” in specific circumstances. 
A general definition of the word “parent” is not 
included in the bill; the absence of such a 
definition means that the expression has its 
ordinary dictionary meaning. 

The word “parent” should cover not only natural 
parents, but adoptive parents, persons who are a 
mother or father by virtue of sections 27 and 28 of 
the Human Fertilisation and Embryology Act 1990 
and persons in whom parental rights and duties 
are vested by virtue of a parental order under 
section 31 of that act—that is, those who are 
treated in law as parents. Those parents may or 
may not have parental responsibilities or rights—
that is often immaterial to the section of the bill in 
question—but the word “parent” in sections 31 and 
32 should mean only a parent with any parental 
responsibility or right, and the amendments 
provide for that definition. The same definition 
should be applied to amendment 260, which 
relates to section 33(2), which we will debate in 
due course. 

I move amendment 255. 

Ms Byrne: I am concerned that amendment 255 
will leave out unmarried fathers who did not have 
parental responsibilities and rights prior to the 
Family Law (Scotland) Act 2006. They may be 
involved with the child but not have retrospective 
rights. 

Mr Ingram: BAAF Scotland objects to 
amendment 255 for reasons that are slightly 
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different from those that Rosemary Byrne has 
given. BAAF Scotland objects because the 
definition of the word “parent” is not sufficiently 
wide. The proposed definition of a parent is 
someone 
“who has any parental responsibilities or parental rights in 
relation to the child.” 

However, people who acquire full parental 
responsibilities and rights in relation to a child are 
sometimes not parents. A child may have a step-
parent who has obtained a residence order under 
section 11 of the Children (Scotland) Act 1995, or 
a grandparent, another relative or a friend may 
have such an order because the child’s birth 
parent has died, is incapable of caring for the child 
or is unable to do so. Such people should not be 
excluded from consenting or not consenting to a 
subsequent adoption. 

Fiona Hyslop: Rosemary Byrne made a 
substantive point about fathers without parental 
responsibilities and rights prior to the Family Law 
(Scotland) Act 2006. However, the minister might 
want to reconsider the drafting of section 31 on the 
ground that although the definition of “parent” in 
amendment 255 may be appropriate for section 
31(1)(b) in strict legal terms, it would not, for the 
reasons that Adam Ingram has given, be 
appropriate when it comes to consent. A blanket 
definition of the word “parent” will apply in different 
circumstances, and I am particularly concerned 
about consent. I am thinking of, for example, the 
step-parent of a child whose birth parent has died. 
There may need to be a broader definition of the 
word “parent” than someone who can get an 
adoption order under section 31(1). Perhaps the 
minister could reconsider the drafting of the 
section so that it is a bit more explicit and focuses 
on specific needs, rather than having a blanket 
definition that could have consequences that he 
may not have foreseen. 

Mr Macintosh: I echo BAAF Scotland’s 
concerns, which Adam Ingram mentioned. I will 
not repeat them, but it questioned whether the 
definition of “parent” in amendment 255 is wide 
enough. 

Robert Brown: Members have made a number 
of points, for which I am grateful. The area is 
complex; we have had difficulty with it in 
considering other legislation. I will review the 
points that members have made in the debate 
afterwards to ensure that we have not missed 
anything or got anything wrong. 

Rosemary Byrne mentioned unmarried fathers 
without parental rights. The implication is that 
consent by them is not required, but they would 
receive notification and could seek to make a case 
if they wanted to do so. In other words, they can 
come in on the matter in certain situations, but 

there would be no absolute requirement for them 
to consent. They could not hold things up, which is 
probably right. 

Mention was made of grandparents, who are not 
parents in the sense that we are discussing. In 
consent situations, it is probably not appropriate 
that grandparents should be required to give 
consent; that would be going too far. I think that I 
am right in saying that grandparents have a right 
to express their views on such matters, when that 
is appropriate. 

Given the complex nature of the family situations 
that now exist, there is the potential for quite a 
number of people to be involved in the adoption 
process. We must strike a balance. As well as 
giving to people who have a legitimate and 
genuine interest in an adoption rights that they can 
exercise, we must not allow the adoption process 
to become overly complicated or to involve so 
many people that it becomes difficult to get 
adoptions through. I am concerned about that. 

I am aware of the point that BAAF made. We 
have taken the view that to require the consent to 
be obtained of anyone who had a parental 
responsibility or right would be too onerous. I have 
mentioned grandparents who have a right of 
contact. That right will not necessarily be affected 
by the adoption of the child. It will be possible for 
section 11 orders to continue. We are talking 
about a whole new ball game. Under the previous 
legislation, adoption usually cut off contact with 
members of the natural family, but under the bill, 
grandparents’ rights will not be adversely affected 
in such situations. 

Fiona Hyslop: I have a question about consent 
that relates to section 33. Let us take the scenario 
in which a child’s parents have been killed in a car 
crash and the grandparents have taken on 
parental responsibilities and rights. If it is 
subsequently decided that the child should be put 
up for adoption, would the grandparents have no 
right to be asked for consent? Is that what your 
proposals would mean? 

Robert Brown: The answer to that would 
depend on the situation. If the grandparents had 
applied for a guardianship order, they would have 
consent rights. If that was not the position, they 
would not have consent rights, but they would 
have the opportunity to put their case. I am 
perfectly sure that in such a situation, the court 
would take seriously the grandparents’ views. 

However, it seems fairly unlikely that 
grandparents who had a residence order would 
find themselves facing an adoption order. I cannot 
see how that would come about, unless the 
children had been taken away from the 
grandparents and were no longer resident with 
them. We might be talking about a theoretical 
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situation rather than one that might arise in 
practice. 

I will take account of what has been said. We 
must work to ensure that we have got things right 
and that our proposals are compatible with all the 
other sections of the bill. We think that our 
approach is the right one, but I want to take on 
board the comments that have been made and to 
respond to them. If individual members feel that 
our proposals are wrong and want to discuss 
matters in detail, I would be happy to do so. We 
are considering a delicate and difficult issue. We 
must strike a balance between recognising 
people’s rights and not clogging up the adoption 
process by involving people who are on the edge 
of it. It is important that we get our proposals right, 
so I would be more than happy to discuss matters 
further with members, if that is what they wish. 

The Convener: The question is, that 
amendment 255 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Alexander, Ms Wendy (Paisley North) (Lab) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

AGAINST

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Ingram, Mr Adam (South of Scotland) (SNP) 

ABSTENTIONS

Hyslop, Fiona (Lothians) (SNP) 

The Convener: The result of the division is: For 
6, Against 2, Abstentions 1. 

Amendment 255 agreed to. 

Amendment 293 not moved. 

Section 31, as amended, agreed to. 

12:45 
The Convener: I inform members that I intend 

to finish the meeting at around 1 o’clock, by which 
time I hope that we will have reached section 36—
that is my target. We still have several groups to 
debate and quite a few votes to get through, so we 
will see what progress we make. 

Section 32—Adoption by one person 

Amendment 256 moved—[Robert Brown]—and 
agreed to. 

Amendment 2 not moved. 

Amendments 257 and 258 moved—[Robert 
Brown]—and agreed to. 

Amendment 3 not moved. 

Amendment 259 moved—[Robert Brown]—and 
agreed to. 

Amendment 294 not moved. 

Section 32, as amended, agreed to. 

Section 33—Parental etc consent 

The Convener: Amendment 260, in the name of 
the minister, is grouped with amendments 295 and 
296. 

Robert Brown: This group of amendments 
relates to the grounds on which a court can 
determine whether the consent of a parent or 
guardian to the making of an adoption order can 
be dispensed with. Ordinarily, a parent or guardian 
must consent to the making of an adoption order. 
However, in some cases, it is clear that such 
consent will not be given, and the court must then 
decide whether it can dispense with the need for 
such consent. Indeed, that is an acknowledged 
technique under the current adoption legislation. 

As introduced, the bill allows the court to 
dispense with the need to secure consent if 
“the parent or guardian cannot be found or is incapable of 
giving consent, or … the welfare of the child requires the 
consent to be dispensed with.” 

Amendment 260 seeks to permit dispensing with 
the consent of the parent or guardian if they have 
died. Although such a person might well be 
“incapable of giving consent”, that relies on the 
provision being interpreted generally as opposed 
to being interpreted in relation only to a living 
person’s capacity to give consent. In the past, the 
courts have not interpreted similar provisions in 
that way and, in any case, adding that further 
category removes any doubt in that respect. 

Amendment 295 seeks to insert references to 
subsections setting out two new grounds for 
dispensing with consent under amendment 296. 
The first relates to a parent or guardian who has 
parental responsibilities and rights but is neither 
discharging those responsibilities nor exercising 
those rights and, in the court’s opinion, is likely to 
be unable to do so satisfactorily. In practice, that 
provision will cover cases in which a parent 
technically has parental responsibilities and rights 
but has not discharged or exercised them 
satisfactorily in the past. Such responsibilities and 
rights will usually have been suspended by a 
supervision requirement and the question then for 
the court is whether there is a probability that the 
suspension will be lifted following a review of the 
supervision requirement. 

The second ground relates to a parent or 
guardian who, because of the making of another 
order, does not have parental responsibilities and 
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rights and is unlikely to regain them. If either 
ground exists and the welfare of the child requires 
the consent to be dispensed with, the court may 
dispense with the need for the consent of the 
parent or guardian. The court will not be free to 
dispense with consent simply if it considers that 
the child’s welfare requires that to happen. I 
believe that that issue was raised at stage 1. Of 
course, consent should always be sought in the 
first place, but the provision allows the court to 
dispense with it if it is being withheld to the child’s 
detriment. 

I move amendment 260. 

Mr Ingram: BAAF Scotland objects to 
amendment 296, particularly proposed new 
subsection (2B), because it refers only to current 
or future situations not to past parental 
circumstances. That might open up some cases to 
litigation, which, of course, is the direct opposite of 
what the bill seeks to do. For example, what of a 
reformed drug user who might be able to assume 
care of their child, but the child has become 
established in the care of others as a result of the 
birth parent’s failings and has no bond or contact 
with them? 

Ms Byrne: My point is similar to my previous 
one about the unmarried father who does not have 
retrospective rights under the new Family Law 
(Scotland) Act 2006 and so would not have 
parental rights and responsibilities. I ask the 
minister to explain what the situation might be 
when there has been, for example, drug and 
alcohol misuse. For whatever reasons, the father 
might never have been allowed to participate in 
the child’s life and grandparents might also not 
have had that opportunity. 

Mr Macintosh: I would like to hear the minister’s 
response to Adam Ingram’s comments on 
amendment 296. BAAF Scotland suggests that the 
wording is forward looking and would lead to 
further legal challenge. In other words, if there is 
an assessment of whether someone is likely to be 
able to exercise parental duties, the decision is 
likely to be challenged. It would be better if the 
assessment were retrospective—BAAF has 
suggested wording for an amendment that could 
be lodged at stage 3—and looked back on 
whether they had exercised their responsibilities 
correctly. The decision would be made based on 
their past behaviour rather than on an estimate of 
their future behaviour. 

We are not arguing against the general 
argument that people who have not behaved like a 
parent should not be allowed to hold up the 
adoption process, but we are trying to make the 
grounds for the decision less challengeable and 
clearer. 

Robert Brown: I understand the point that 
members are making. There is a fairly narrow 
point of distinction between us, but it is 
nevertheless important. 

The central point is that the justification for 
adoption is that it is in the child’s best future 
interests. Therefore, the way in which amendment 
296 is phrased is entirely logical. Of course, what 
has happened in the past is not irrelevant; it is 
relevant and is of interest as a way of judging what 
might happen in the future. Clearly, if there have 
been all sorts of failures in the past and that is the 
on-going position, it is highly unlikely that adoption 
will be refused. However, in the case of a 
reformed drug addict, which has been raised, 
there can be a gradation of different situations.  

A reformed drug addict might have had no 
dealings with the child in the past and there might 
be no likelihood of any contact in the future. If it is 
reasonably clear that the responsibilities are not 
being exercised and will not be exercised in future, 
there will be no likelihood of a court not approving 
the adoption. However, we can envisage an in-
between position in which the reformed drug 
addict has re-established some element of contact 
with the child. I do not want to prejudge the 
situation, but such a situation might raise different 
considerations about what might happen in the 
future. In that context, the barrier to be overcome 
might be fairly high but it might not be impossible 
in certain conceivable circumstances. Of course, 
what has happened in the past will be significant in 
judging what is likely to happen in the future but, in 
itself, past failure, if it is not indicative of future 
failure, need not necessarily justify adoption. 
There could also be European convention on 
human rights issues in respect of deprivation of 
family life and so on. 

When birth parents want to contest an adoption, 
they will be able to dispute what has happened in 
the past as much as what might happen in the 
future. Amendment 296 does not entirely prevent 
that from happening. In many cases, the ball game 
will be a fairly tedious recitation of events that 
have taken place and explanations of why this or 
that was the position. I would be nervous about 
the implications if we drifted into a situation in 
which a parent who could be satisfactory lost out 
because there was a failure to proceed 
appropriately swiftly to adoption and, instead, a 
succession of care placements had been allowed 
to erode the parental bond. As always, a series of 
different ball games can emerge and there is a 
gradation. 

Amendment 296 deals with the issue correctly 
and will enable the court to have sufficient 
flexibility in the relatively unusual but nevertheless 
possible situation in which, although the 
background is awful, the parent still has contact 
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with the child and there is potential for the future. 
We must also bear in mind the fact that other 
arrangements, such as permanence orders, 
fostering arrangements and supervision orders, 
provide a safeguard. 

A couple of other points were raised about the 
position of unmarried fathers and grandparents. 
Both those categories of people might have an 
interest in applying to the courts for contact—or, 
indeed, for residence—if the circumstances are 
appropriate. They have had that opportunity in the 
past and will continue to have it in future, subject 
to the provisions in the bill. 

If an adoption is going ahead without such 
people having made their interests known, it is 
highly unlikely that their interests will be active. 
However, it would be for the court to interpret each 
situation in the light of the provisions laid out in 
amendment 296. 

I hope that my fairly detailed explanation will 
reassure people who have concerns about various 
issues.

Amendment 260 agreed to. 

Amendment 295 moved—[Robert Brown]—and 
agreed to. 

Amendment 296 moved—[Robert Brown]. 

The Convener: The question is, that 
amendment 296 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Alexander, Ms Wendy (Paisley North) (Lab) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

AGAINST

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

The Convener: The result of the division is: For 
6, Against 3, Abstentions 0. 

Amendment 296 agreed to. 

Amendment 175 not moved. 

Amendment 297 moved—[Robert Brown]—and 
agreed to. 

Amendment 298 not moved. 

Section 33, as amended, agreed to. 

Section 34—Consent of child aged 12 or over 

The Convener: Amendment 261, in the name of 
the minister, is grouped with amendments 263 and 

264. 

Robert Brown: Amendments 261 and 263 are 
technical amendments to give clarity and 
consistency. I ask the committee to support them. 

Rosemary Byrne’s amendment 264 covers 
similar ground but approaches it from a slightly 
different angle. In the bill, we follow the general 
line that a child of 12 or over is generally held to 
be of sufficient maturity to give his or her consent 
to the various orders, unless the court is satisfied 
otherwise. Therefore, consent is normally required 
from a child aged 12 or over, but not from a child 
under that age, although such a child’s views will 
be taken into account in accordance with section 
9.

Amendment 264 comes to the same conclusion 
about maturity, but from the opposite direction. It 
would require the consent of any child that the 
court considered to be capable of consenting. That 
would be a significant change from the position 
that is set out in the Adoption (Scotland) Act 1978, 
and such a change was not proposed by the 
review group. Therefore, the committee should 
reject amendment 264. The amendment would 
also raise many other practical difficulties. 

I move amendment 261. 

Ms Byrne: I have listened to the minister and 
will not move amendment 264, but I will consider 
the issue again for stage 3. 

Amendment 261 agreed to. 

Amendments 262 and 263 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 176 is in the name 
of Lord James Douglas-Hamilton. 

Lord James Douglas-Hamilton: The principles 
behind the amendment have been voted on, so I 
will not move it. 

Amendments 176, 264 and 299 not moved. 

Section 34, as amended, agreed to. 

Section 35—Restrictions on making orders 

The Convener: Amendment 300, in the name of 
Adam Ingram, is in a group on its own. 

Mr Ingram: Amendment 300 would make a 
minor change to section 35. It seeks to include the 
old Scottish act and the old English and Welsh 
act—the Adoption (Scotland) Act 1978 and the 
Adoption Act 1976—in the list in section 35(3). 
The Executive has indicated that it will make the 
change in the transitional provisions for the bill. 
However, BAAF Scotland believes that it should 
be included in the bill for future reference. 

Transitional provisions are intended for short-
term use, whereas section 35 will be used for the 
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whole life of the bill. It is theoretically possible that 
the refusal of an adoption order under the 1978 
act or the 1976 act could be relevant to 
proceedings more than 10 years after the bill 
comes into force, when courts and others may 
have lost sight of transitional provisions. 

I move amendment 300. 

Robert Brown: The issue is a narrow one and 
there is not a difference of principle. Amendment 
300 relates to a transitional matter: the effect of 
older legislation that is being replaced. I accept 
that, during a child’s childhood, it may be possible 
for such an issue to arise and that the possibility to 
which Adam Ingram refers may exist for a certain 
tranche of time. However, it is highly unlikely that 
there will be a big gap of the length that Adam 
Ingram describes—the situation is highly likely to 
have moved on in the meantime. Therefore, the 
issue is properly described as transitional and can 
be dealt with in that fashion. There is not a 
difference of principle between us. I ask the 
committee to resist Adam Ingram’s amendment 
300. 

Mr Ingram: I will not press amendment 300, 
given the minister’s remarks. 

Amendment 300, by agreement, withdrawn. 

Section 35 agreed to. 

Section 36 agreed to. 

The Convener: At that point, I will conclude day 
2 of stage 2 proceedings on the bill, if members 
are content with that. At next week’s meeting, we 
will resume consideration of the remaining 
sections of the bill at section 37. I remind 
members that the deadline for lodging 
amendments is 12 o’clock on Friday. I thank the 
minister and his team, members and particularly 
the clerks, for getting us through this morning’s 
complex business. 

Meeting closed at 13:02. 
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Adoption and Children (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 

The Bill will be considered in the following order— 
 

Sections 1 to 8 Sections 47 to 59 
Schedule 1 Sections 60 to 63 
Section 79 Sections 9 to 46 

Sections 64 to 78 Sections 80 to 112 
Schedules 2 and 3 Section 113 

Long Title  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 37 

Peter Peacock 
 

265 In section 37, page 19, line 23, leave out subsection (1) and insert— 

<(1) Where an adoption order is made on the application of a member of a relevant couple by 
virtue of subsection (3) of section 32, the making of the order— 

(a) does not affect any parental responsibilities and parental rights which immediately 
before the making of the order were vested in the other member of the relevant 
couple, 

(b) does not extinguish any duty owed to the child by that other member— 

(i) to pay or provide aliment in respect of any period occurring after the 
making of the order, 

(ii) to make any payment arising out of parental responsibilities and parental 
rights in respect of such a period.> 

Peter Peacock 
 

266 In section 37, page 19, line 30, leave out from <the> to end of line 31 and insert <extinguishes 
any duty owed to the child immediately before the making of the order> 

Lord James Douglas-Hamilton 
 

46 In section 37, page 19, line 31, at end insert <by a person whose parental responsibilities and 
parental rights have been extinguished by the making of the order> 

Section 38 

Lord James Douglas-Hamilton 
 

47 In section 38, page 20, line 6, leave out from beginning to <the> in line 7 and insert— 
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<Where a> 

Lord James Douglas-Hamilton 
 

48 In section 38, page 20, line 7, leave out from <and> to the end of line 11 and insert <the 
appropriate court must consider whether compulsory measures of supervision would be necessary 
following the making of the order. 

(  ) Where the court considers that those measures would not be necessary, the court must, 
on making the adoption order, also order that the supervision requirement ceases to have 
effect forthwith.> 

Peter Peacock 
 

267 In section 38, page 20, line 11, leave out subsection (2) and insert— 

<(  ) The court must make an order providing that, on the making of the adoption order, the 
supervision requirement ceases to have effect.> 

Section 40 

Peter Peacock 
 

268 In section 40, page 20, line 20, leave out <section 39> and insert <a relevant enactment> 

Peter Peacock 
 

269 In section 40, page 20, line 28, at end insert— 

<(  ) about the review of decisions of adoption agencies in connection with— 

(i) the disclosure of information, 

(ii) the conditions applicable to such disclosure.> 

Peter Peacock 
 

270 In section 40, page 20, line 28, at end insert— 

<(  ) In this section, “relevant enactment” means— 

(a) section 39, or 

(b) any other enactment (whether or not in force) which imposes a requirement 
(however expressed) to keep records relating to adoptions.> 

Section 46 

Peter Peacock 
 

271 In section 46, page 23, line 6, leave out from beginning to <intestate)> and insert <succession to 
an intestate or testate estate> 
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Section 64 

Mr Adam Ingram 
 

309 In section 64, page 32, line 29, at end insert— 

<(  ) For the avoidance of doubt, an interim adoption order is not to be considered as an 
external adoption under subsection (4) above.> 

Mr Adam Ingram 
 

310 In section 64, page 33, line 15, at end insert— 

<(9A) If a person brings, or causes another to bring, a child into the United Kingdom at any 
time in circumstances where this section applies, the person commits an offence— 

(a) if the person has not complied with any requirement imposed by virtue of 
subsection (5) of this section, or 

(b) if the person has not met any condition which the person is required to meet by 
virtue of subsection (6) of this section,  

before that time, or before any later time which may be prescribed by regulations made 
by the Scottish Ministers. 

(9B) A person who commits an offence under subsection (9A) is liable— 

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both, 

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months, 
or a fine or both.> 

 

Mr Adam Ingram 
 

311 In section 64, page 33, line 17, at end insert— 

<(  ) In this section, “for the purpose of adoption” means for the purpose of applying for an 
adoption order, whether the application is made or is to be made in a court within the 
British Islands or in a court in any country or territory outwith the British Islands.> 

 

After section 64 

Mr Adam Ingram 
 

301 After section 64, insert— 

<Convention adoption orders 

(1) An adoption order is made as a Convention adoption order if— 

(a) the application is for a Convention adoption order, and 

(b) such requirements as may be prescribed by regulations made by the Scottish 
Ministers under this Act and under section 1 of the Adoption (Intercountry 
Aspects) Act 1999 (c.18) are compiled with. 
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(2) Regulations made under subsection (1)(b)— 

(a) may provide that sections of this Act are to apply, or not to apply, as respects 
Convention adoption orders, and 

(b) may modify, for the purposes of subsection (1), sections which do so apply.> 

Section 66 

Peter Peacock 
 

272 In section 66, page 34, line 1, leave out <and possession> 

Peter Peacock 
 

273 In section 66, page 34, line 10, leave out <and possession> 

Peter Peacock 
 

274 In section 66, page 34, line 12, leave out <and possession> 

Peter Peacock 
 

275 In section 66, page 34, line 15, leave out <and possession> 

Section 67 

Mr Adam Ingram 
 

312 Leave out section 67 

Section 76 

Peter Peacock 
 

276 In section 76, page 39, line 20, leave out from first <any> to <colony> and insert <a relevant 
territory> 

Peter Peacock 
 

277 In section 76, page 39, line 30, at end insert— 

<(  ) In subsection (1), “relevant territory” means— 

(a) any of the Channel Islands, 

(b) the Isle of Man, or 

(c) any British overseas territory (within the meaning of the British Nationality Act 
1981 (c.61)).> 

Peter Peacock 
 

278 In section 76, page 39, line 30, at end insert— 
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<(  ) Section 37 applies in relation to an order under Article 17 (freeing child for adoption 
with parental agreement) or 18 (freeing child for adoption without parental agreement) 
of the Northern Ireland Order as if it were an adoption order.> 

Section 77 

Mr Kenneth Macintosh 
 

159 In section 77, page 40, line 20, at end insert— 

<(  ) the amount of allowance payable by an agency in such circumstances as may be 
specified in the regulations; and, when an amount is so specified, regulations 
may— 

(i) require agencies to pay at least that amount in the circumstances so 
specified,  

(ii) recommend that agencies pay at least that rate (“the recommended 
amount”) in the circumstances so specified, 

(iii) where a recommended amount is payable, require agencies which pay less 
than that rate to publish, in such manner as may be so specified, their 
reasons for doing so,> 

Peter Peacock 
 

279 In section 77, page 40, line 27, leave out subsection (5) 

Mr Adam Ingram 
 

302 Leave out section 77 and insert— 
<Adoption allowances  

(1) The Scottish Ministers may by regulations make provision for or in connection with 
payments by an adoption agency which is a local authority of allowances to any person 
who has adopted, or intends to adopt, a child in any case where arrangements for the 
adoption were made or, as the case may be, are to be made by the agency or another 
agency. 

(2) Regulations under subsection (1) may in particular include provision— 

(a)  as to the procedure to be followed by an agency in determining whether a person 
should be paid an allowance, 

(b)  as to the circumstances in which an allowance may be paid, 

(c) as to the factors to be taken into account in determining the amount of an 
allowance, 

(d) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations, 

(e)  where a rate is so specified— 

(i) requiring an adoption agency to pay at least that rate in the circumstances 
so specified, 

(ii) recommending that an adoption agency pays at least that rate (“the 
recommended rate”) in the circumstances so specified, 
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(f) where a recommended rate is payable, requiring an adoption agency which pays 
less than that rate to publish, in such manner as may be so specified, its reasons 
for doing so, 

(g) as to the procedure for review, variation and termination of allowances, and 

(h) as to the information about allowances which is to be supplied by an agency to a 
person who intends to adopt a child. 

(3) Section 13 does not apply to any payment made under this section.> 

Section 80 

Peter Peacock 
 

280 Move section 80 to after section 105 

After section 83 

Lord James Douglas-Hamilton 
 

177 After section 83, insert— 

<Independent advocacy services 

Access to independent advocacy services 

(1) It is the duty of each local authority to— 

(a) secure the availability of independent advocacy services to— 

(i) an adopted child, 

(ii) a child who may be adopted,  

(iii) the parents or guardians of a child mentioned in sub-paragraph (i) or (ii), 
and 

(iv) the relatives of a child mentioned in sub-paragraph (i) or (ii), and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services.> 

Section 84 

Lord James Douglas-Hamilton 
 

192 In section 84, page 43, line 6, leave out <an adoption agency which is> 

Mr Adam Ingram 
 

366 In section 84, page 43, line 8, at end insert— 

<(1A) Where an application for a permanence order has been made in terms of subsection (1), 
any person mentioned in subsection (1B) is entitled to be a party to the application and 
to be heard by the court. 

(1B) Those persons are— 

(a) if the relevant child is— 
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(i) aged 12 years or over, or 

(ii) under that age but, in the court’s opinion (taking account of the child’s age 
and maturity), capable of understanding the effect of the order, 

that child, 

(b) any person who has parental responsibilities or parental rights in relation to the 
child, and  

(c) any other person who claims an interest.> 

 

Lord James Douglas-Hamilton 
 

193 In section 84, page 43, line 9, leave out from beginning to end of line 4 on page 44 and insert— 

<(2A) A permanence order is an order which— 

(a) deprives any person who immediately prior to the making of the order had the 
right mentioned in section 2(1)(a) of the 1995 Act of that right, 

(b) confers on the applicant (subject to any further order of the court) the 
responsibilities mentioned in section 1(1)(a), (b) and (d) and the rights mentioned 
in section 2(1)(a), (b) and (d) of the 1995 Act, 

(c) makes such further provision relating to parental responsibilities and parental 
rights as the court thinks fit.> 

(2B) Without prejudice to the generality, a permanence order may, as the court thinks fit, 
make provision— 

(a) concerning arrangements as to the relevant child’s residence, 

(b) concerning arrangements for maintaining personal relations and direct contact 
between the relevant child and any person, 

(c) concerning any specific questions which have arisen or may arise in connection 
with the exercise of parental responsibilities or parental rights, 

(d) specifying steps which may not be taken in the fulfilment of parental 
responsibilities, the exercise of parental rights or the administration of the relevant 
child’s property, 

(e) depriving any persons (other than the applicant) of parental responsibilities and 
parental rights, 

(f) conferring parental responsibilities and parental rights on any person. 

(2C) When an application for a permanence order has been made, the court may make an 
interim order in respect of any of the matters mentioned in subsections (2B) above. 

(2D) In making a permanence order, the court may grant authority for the relevant child to be 
adopted if—> 

Peter Peacock 
 

313 In section 84, page 43, leave out lines 21 and 22 and insert <to regulate the child’s residence 
(other than the right to have the child living with the parent)> 
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Peter Peacock 
 

314 In section 84, page 43, line 31, leave out <(b)(i)> and insert <(b)> 

Peter Peacock 
 

315 In section 84, page 43, line 35, at end insert— 

<(  ) extinguishing any parental responsibilities which, immediately before the making 
of the order, vested in a parent or guardian of the relevant child, and which— 

(i) by virtue of subsection (3)(a) or paragraph (a)(i), vest in the applicant, or 

(ii) by virtue of paragraph (b)(i), vest in a person other than the applicant, 

(  ) extinguishing any parental rights which, immediately before the making of the 
order, vested in a parent or guardian of the relevant child, and which— 

(i) by virtue of paragraph (a)(ii), vest in the applicant, or 

(ii) by virtue of paragraph (b)(ii), vest in a person other than the applicant,> 

Peter Peacock 
 

316 In section 84, page 44, line 3, leave out <care and> 

Peter Peacock 
 

317 In section 84, page 44, line 4, at end insert— 

<(  ) the applicant has, in the application for the permanence order, requested that the 
order include provision granting authority for the relevant child to be adopted,> 

Peter Peacock 
 

318 In section 84, page 44, line 12, leave out <a ground> and insert <one of the grounds> 

Peter Peacock 
 

319 In section 84, page 44, line 15, leave out <that> and insert— 

<(  ) that the parent or guardian is dead,> 

Peter Peacock 
 

320 In section 84, page 44, line 16, at beginning insert <that> 

Peter Peacock 
 

321 In section 84, page 44, line 16, leave out third <or> and insert— 

<(  ) that— 

(i) subsection (6A) or (6B) applies, and> 

Peter Peacock 
 

322* In section 84, page 44, line 17, at end insert— 

<(6A) This subsection applies if the parent or guardian— 
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(a) has parental responsibilities or parental rights in relation to the child, 

(b) is, in the opinion of the court, unable satisfactorily to— 

(i) discharge those responsibilities, or 5

(ii) exercise those rights, and 

(c) is likely to continue to be unable to do so. 

(6B) This subsection applies if— 

(a) the parent or guardian has, by virtue of the making of a permanence order which 
does not include provision such as is mentioned in subsection (2)(c), no parental 10
responsibilities or parental rights in relation to the child, and 

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian.> 

 

Mr Adam Ingram 
 

322A As an amendment to amendment 322, leave out lines 4 to 7 and insert— 

<(  ) was or is, in the opinion of the court, unable satisfactorily to— 

(i) discharge those responsibilities, or 

(ii) exercise those rights.> 

Peter Peacock 
 

323 In section 84, page 44, line 17, at end insert— 

<(  ) In subsection (5)(b), “parent” means a parent who has any parental responsibilities or 
parental rights in relation to the child.> 

Peter Peacock 
 

324 In section 84, page 44, line 17, at end insert— 

<(  ) In making a permanence order in respect of a child, the appropriate court must secure 
that each parental responsibility and parental right in respect of the child vests in a 
person.> 

Lord James Douglas-Hamilton 
 

194 In section 84, page 44, line 22, leave out subsection (9) and insert— 

<(  ) A permanence order ceases to have effect when— 

(a) an adoption order is granted in respect of the child, or 

(b) the child attains the age of 16 (except that where the order makes provision 
conferring the parental responsibility mentioned in subsection 1(1)(b)(ii) of the 
1995 Act, that responsibility subsists until the child attains the age of 18).> 
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Section 85 

Lord James Douglas-Hamilton 
 

195 In section 85, page 44, line 28, at end insert— 

<(  ) The court may only make a permanence order if— 

(a) there is no-one able or willing to exercise parental responsibilities or parental 
rights in respect of residence of the child, or 

(b) the welfare of the child requires that the local authority make permanent 
arrangements for the child’s residence.> 

Peter Peacock 
 

325 In section 85, page 44, line 29, at beginning insert <Except where subsection (2) applies,> 

Peter Peacock 
 

281 In section 85, page 44, line 29, leave out from second <of> to <order> in line 30 and insert <aged 
12 or over> 

Peter Peacock 
 

326 In section 85, page 44, line 32, leave out subsection (2) and insert— 

<(2) This subsection applies where the court is satisfied that the child is incapable of 
consenting to the order.> 

Peter Peacock 
 

130 In section 85, page 45, line 1, after <as> insert <is> 

Peter Peacock 
 

327 In section 85, page 45, line 11, insert <and 

(  ) be satisfied that— 

(i) there is no person who has the right mentioned in subsection (1)(a) of 
section 2 of the 1995 Act to have the child living with the person or 
otherwise to regulate the child’s residence, or 

(ii) where there is such a person, the child’s residence with the person is, or is 
likely to be, seriously detrimental to the welfare of the child.> 

Peter Peacock 
 

282 In section 85, page 45, line 12, leave out <of or over the age of 12 years> and insert <aged 12 or 
over>   

Section 86 

Lord James Douglas-Hamilton 
 

196 In section 86, page 45, line 19, leave out <adoption agency> and insert <local authority> 
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Peter Peacock 
 

328 In section 86, page 45, line 23, leave out from <in> to <demonstrate> and insert <claims> 

Mr Adam Ingram 
 

367 Leave out section 86 

After section 86 

Peter Peacock 
 

329 After section 86, insert— 

<Effect of order on parental responsibilities and parental rights 

Effect of order on parental responsibilities and parental rights 

 The making of a permanence order extinguishes the parental right mentioned in 
subsection (1)(a) of section 2 of the 1995 Act of— 

(a) a parent of a relevant child, 

(b) a guardian of a relevant child, 

 which, immediately before the making of the order, vested in the parent or, as the case 
may be, guardian.> 

Lord James Douglas-Hamilton 
 

368 After section 86, insert— 

<Orders under section 11 of 1995 Act 

 Interaction of permanence orders with orders under section 11 of the 1995 Act 

In section 11 of the 1995 Act (court orders relating to parental responsibilities etc.), after 
subsection (1) insert— 

“(1A) But where— 

(a) an application for a permanence order under section 84 of the Adoption 
and Children (Scotland) Act 2006 is being considered; or 

(b) a permanence order is in force,  

the court may not make an order under subsection (1) (other than an order 
mentioned in subsection (2)(g)).”> 

Mr Adam Ingram 
 

369* After section 86, insert— 

<Legal relationship between permanence order and child protection order or secure 
placement 

After section 60 of the 1995 Act (duration, recall or variation of child protection order) 
insert— 

“60A Legal relationship between permanence order and child protection order 
or secure placement 
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(1) This section applies where— 

(a) an application for a permanence order in terms of section 84 of the 
Adoption and Children (Scotland) Act 2006 (asp 00) (the “2006 Act”) 
has been made in relation to a child; or 

(b) a permanence order or an interim order under section (Interim orders 
and revocation of supervision requirement) has been granted under that 
section in respect of a child, and 

either of the events mentioned in subsection (2) occur. 

(2) Those events are— 

(a) a child protection order is made in respect of that child; or 

(b) the child is placed by the local authority in secure accommodation. 

(3) Where this section applies, the local authority must apply forthwith to the court 
to which an application has been made or which has granted a permanence 
order for a hearing in respect of the permanence order; and the court must hold 
the hearing within seven days of the granting of the child protection order or 
the placement in secure accommodation. 

(4) Notice of the hearing mentioned in subsection (3) must be given by the local 
authority to the child, any relevant person and the Principal Reporter. 

(5) A court hearing an application under subsection (3) may— 

(a) vary the permanence order; or 

(b) remit to the children’s hearing to consider the case. 

(6) Where the local authority has made an application in terms of subsection (3) 
the Principal Reporter is not required to arrange a children’s hearing to 
consider the child protection order or the question of secure accommodation, 
unless the court remits the matter to the hearing but may arrange a children’s 
hearing in respect of the child under section 56(6). 

(7) Any— 

(a) warrant authorising detention of the child in a place of safety whether 
made by the children’s hearing or the court under this Act; or 

(b) detention of a child in a place of safety under section 43 of the Criminal 
Procedure (Scotland) Act 1995, or other order for detention of a child 
pursuant to the Criminal Procedure (Scotland) Act 1995 (c.46), 

shall supersede, to the extent that it conflicts with it, an order made by the 
court under section 84 of the 2006 Act. 

(8) In this section, “court” means the Court of Session or the sheriff court.”> 

Lord James Douglas-Hamilton 
 

370* After section 86, insert— 

<Permanence orders and other provision under 1995 Act 

Special provision where child subject to permanence order and child protection 
order, etc 

 After section 61 the 1995 Act, insert— 
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“61A Special provision where child subject to permanence order and child 
protection order, etc 

(1) This section applies to a child who is the subject of— 

(a) an application for a permanence order under section 84 of the Adoption 
and Children (Scotland) Act 2006 (the “2006 Act”); or 

(b) a permanence order under that section of the 2006 Act or an interim 
order under subsection (2C) of that section. 

(2) Where a child to whom this section applies— 

(a) becomes subject to a child protection order; or 

(b) is placed in secure accommodation by a local authority, 

the local authority shall apply forthwith to the court for a hearing. 

(3) The court shall hold the hearing within seven days of the application being 
made.    

(4)  At the hearing the court may— 

(a) vary any provision made in the permanence order; or 

(b) remit to the children’s hearing to consider whether to vary the child 
protection order or, as the case may be, to impose conditions on the 
child’s placement in secure accomodation.  

(5)  Where the local authority has made an application under subsection (2) the 
Principal Reporter shall not, unless the sheriff remits under subsection (4)(b),  
be required to arrange a children’s hearing to consider the child protection 
order or the question of secure accommodation, but may arrange a children’s 
hearing under section 56(6).  

(6) Any— 

(a) warrant authorising detention of the child in a place of safety (whether 
made by the children’s hearing or the court); or 

(b) detention of a child in a place of safety under section 43 of the Criminal 
Procedure (Scotland) Act 1995, or  other order for detention of a child 
pursuant to the Criminal Procedure Scotland Act 1995 (c.46) 

shall supersede, to the extent that it conflicts with it, an order made by the 
courts under section 84 of the 2006 Act.”> 

Lord James Douglas-Hamilton 
 

371 After section 86, insert— 

<Imposition of conditions in a supervision requirement 

Imposition of conditions in a supervision requirement by a children’s hearing 

In section 70 of the 1995 Act (disposal of referral by children's hearing: supervision 
requirements, including residence in secure accommodation), after subsection (3), 
insert— 
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“(3XA)Where an application for a permanence order under section 84 of the Adoption 
and Children (Scotland) Act 2006 (asp 00) is being considered or has been 
granted, a children’s hearing shall not impose any requirement of the sort 
referred to in subsection (3) unless— 

(a)  the— 

(i) requirement does not conflict with the permanence order; and 

(ii) the local authority, all relevant persons, the child and any person 
appointed to safeguard the child’s interests under section 41(1) 
agree that the requirement may be imposed;  

(b)  (where a permanence order is being considered) the court considering the 
order remits to the hearing to impose such a requirement; or 

(c) the Principal Reporter, with the leave of the hearing, applies to the court 
for the imposition of such a requirement; and the court on considering 
the application, is satisfied that the condition set out in subsection (3YA) 
is satisfied. 

(3YA)That condition is that it is in the best interests of the child to impose the 
requirement. 

(3ZA)For the purposes of subsection (3XA)(a)(ii), where the children’s hearing are 
satisfied that the child is incapable of agreeing to the imposition of the 
requirement due to lack of age or maturity or other incapacity, the requirement 
may be imposed without the agreement of the child.”> 

Mr Adam Ingram 
 

372 After section 86, insert— 

<Imposition of conditions in a supervision requirement 

Imposition of conditions in a supervision requirement by a children’s hearing 

In section 70 of the 1995 Act (disposal of referral by children's hearing: supervision 
requirements, including residence in secure accommodation), after subsection (3), 
insert— 

“(3WA)Where an application for a permanence order under section 84 of the 
Adoption and Children (Scotland) Act 2006 (asp 00) is being considered or has 
been granted, a children’s hearing shall not impose any requirement or 
condition under this section unless— 

(a)  the— 

(i) requirement or condition does not conflict with the permanence 
order; and 

(ii) the local authority, all relevant persons, the child and any person 
appointed to safeguard the child’s interests under section 41(1) 
agree that the requirement or condition may be imposed;  

(b)  (where a permanence order is being considered) the court considering the 
order remits to the hearing to impose such a requirement or condition; or 
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(c) the Principal Reporter, on the direction of the hearing, applies to the 
court for the imposition of such a requirement or condition; and the court 
on considering the application is satisfied that the condition set out in 
subsection (3XA) is satisfied. 

(3XA)That condition is that it is in the best interests of the child to impose the 
requirement or condition. 

(3YA)For the purposes of subsection (3WA)(a)(ii), where the children’s hearing are 
satisfied that the child is incapable of agreeing to the imposition of the 
requirement or condition due to lack of age or maturity or other incapacity, the 
requirement or condition may be imposed without the agreement of the child. 

(3ZA)In subsection (3WA), “court” means the Court of Session or the sheriff 
court.”> 

Mr Adam Ingram 
 

373 After section 86, insert— 

<Legal relationship between permanence order and supervision requirement 

After section 70 of the 1995 Act (disposal of referral by children’s hearing) insert— 

“70A Effect of permanence order application on supervision requirement 

(1) This section applies where— 

(a) a child is subject to a supervision requirement, and 

(b) an application has been made for a permanence order for the child in 
terms of section 84 of the Adoption and Children (Scotland) Act 2006 
(asp 00) and has not been finally determined. 

(2) During the determination of the application, the court to which the application 
has been made must, subject to section 60A and section 70B, determine all 
matters (including reviews) relating to the supervision requirement in place of 
the children’s hearing other than drawing up any report required in terms of 
section 73(13) of this Act. 

(3) The Scottish Ministers may by regulations provide for the modification of the 
provisions of this Chapter and Chapter 2 insofar as they relate to a child to 
whom this section applies. 

(4) In this section, “court” means the Court of Session or the sheriff court.”> 

Section 87 

Peter Peacock 
 

330 In section 87, page 45, leave out line 30 

After section 87 

Peter Peacock 
 

331 After section 87, insert— 

<Effect of order on supervision requirement 
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Revocation of supervision requirement 

(1) Subsection (2) applies where— 

(a) the child in respect of whom a permanence order is to be made is subject to a 
supervision requirement, and 

(b) the appropriate court is satisfied that, were it to make a permanence order in 
respect of the child, compulsory measures of supervision in respect of the child 
would no longer be necessary. 

(2) The court must make an order providing that, on the making of the permanence order, 
the supervision requirement ceases to have effect.> 

Peter Peacock 
 

332 After section 87, insert— 

<Precedence of court orders and supervision requirements over order 

Precedence of court orders and supervision requirements over order 

(1) Subsection (2) applies where a local authority has, by virtue of a permanence order, 
parental responsibilities or parental rights in relation to a child. 

(2) The local authority must not act in any way which would be incompatible with— 

(a) any other court order of which the authority is aware relating to the child or the 
child’s property, 

(b) any supervision requirement to which the child is subject.> 

Lord James Douglas-Hamilton 
 

197 After section 87, insert— 

<Subsisting parental responsibilities and rights 

Subsisting parental responsibilities and rights 

(1) This section applies where— 

(a) a permanence order has been granted in respect of a child, and 

(b) a person other than the local authority which was granted the order continues to 
have any parental responsibilities or parental rights in relation to the child, 
notwithstanding the granting of the order. 

(2) Before taking any important decision concerning the child, the local authority must, so 
far as is practicable, take steps to ascertain the views of the person mentioned in 
subsection (1)(b). 

(3) The person mentioned in subsection (1)(b) may continue to exercise parental 
responsibilities and parental rights in respect of the child subject to the rights and 
responsibilities held by, and with the consent of, the local authority.> 
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Section 88 

Peter Peacock 
 

333 Leave out section 88 

After section 88 

Peter Peacock 
 

374 After section 88, insert— 

<Exercise of parental right under order 

Exercise of parental right under order 

(1) Subsection (2) applies where— 

(a) two or more persons have a parental right in relation to a relevant child, and 

(b) by virtue of paragraph (a) or (b) of subsection (4) of section 84, the right vests in 
one of them or, as the case may be, two or more of them. 

(2) Each of the persons mentioned in subsection (1)(a) may exercise the right without the 
consent of the other or, as the case may be, any of the others. 

(3) Subsection (2) does not apply where an order vesting the right, or regulating its exercise, 
provides otherwise. 

(4) In this section, “relevant child” has the same meaning as in section 84.> 

Section 89 

Lord James Douglas-Hamilton 
 

198 In section 89, page 46, line 20, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

283 In section 89, page 46, line 22, leave out <of or over the age of 12 years> and insert <aged 12 or 
over> 

Peter Peacock 
 

284 In section 89, page 46, line 23, leave out <years> 

Peter Peacock 
 

334 In section 89, page 46, line 33, at end insert— 

<(  ) any other person who claims an interest.> 

Peter Peacock 
 

335 In section 89, page 46, line 33, at end insert— 
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<(3A) Subsection (3B) applies where the court exercises its power under subsection (2) to vary 
the ancillary provisions so as to vest, by virtue of paragraph (a) or (b) of subsection (4) 
of section 84, in a person a parental responsibility or a parental right which, immediately 
before the variation, vested in another person. 

(3B) The court may include in the order as varied provision extinguishing the responsibility 
or right of that other person.> 

Peter Peacock 
 

336* In section 89, page 46, line 33, at end insert— 

<(  ) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the variation of a 
permanence order under this section as they apply to the making of such an order.> 

Section 90 

Lord James Douglas-Hamilton 
 

199 In section 90, page 47, line 5, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

337 In section 90, page 47, line 18, leave out from <the> to end of line 20 and insert <any of the 
grounds mentioned in section 84(6).> 

Peter Peacock 
 

338 In section 90, page 47, line 20, at end insert— 

<(  ) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the amendment of a 
permanence order under this section as they apply to the making of such an order.> 

Peter Peacock 
 

339* In section 90, page 47, line 21, leave out from <any> to end of line 23 and insert— 

 <“guardian”, in relation to a child in respect of whom a permanence order to 
which this section applies is in force, means a guardian— 

(a) who has any parental responsibilities or parental rights in relation to the 
child, or 

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights, 

 “parent”, in relation to a child in respect of whom a permanence order to which 
this section applies is in force, means a parent— 

(a) who has any parental responsibilities or parental rights in relation to the 
child, or 

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights.> 
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Section 91 

Lord James Douglas-Hamilton 
 

200 In section 91, page 47, line 25, leave out <adoption agency> and insert <local authority> 

Mr Adam Ingram 
 

375 In section 91, page 47, line 29, leave out from <by> to end of line 32 and insert— 

<(  ) leave to apply for such a variation, or 

(  ) amendment of a permanence order  

any person mentioned in subsection (3) is entitled to be a party in the proceedings and to 
be heard by the court.> 

 

Lord James Douglas-Hamilton 
 

201 In section 91, page 47, line 30, leave out <adoption agency> and insert <local authority> 

Lord James Douglas-Hamilton 
 

202 In section 91, page 47, line 34, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

340 In section 91, page 47, line 36, leave out <of or over the age of 12 years> and insert <aged 12 or 
over> 

Peter Peacock 
 

285 In section 91, page 47, line 37, leave out <that age> and insert <the age of 12> 

Peter Peacock 
 

341 In section 91, page 47, line 40, leave out from <in> to end of line 41 and insert <who has parental 
responsibilities or parental rights in relation to the child,> 

Lord James Douglas-Hamilton 
 

203 In section 91, page 48, line 10, leave out <adoption agency> and insert <local authority> 

Lord James Douglas-Hamilton 
 

131 In section 91, page 48, line 13, leave out from <there> to end of line 22 and insert <the applicant 
has shown cause, it may grant that leave.> 

Peter Peacock 
 

342 In section 91, page 48, line 14, after <provisions> insert— 

<(  ) that for any other reason it is proper to allow the application to be made,> 
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Peter Peacock 
 

343 In section 91, page 48, line 17, leave out <care and> 

After section 91 

Peter Peacock 
 

344* After section 91, insert— 

<Application for making or variation to preclude supervision requirement 

 Application for order or variation of order to preclude supervision requirement 

(1) Subsection (2) applies where an application has been made— 

(a) for a permanence order to be made in respect of a child, or 

(b) for variation of a permanence order in respect of a child. 

(2) No supervision requirement in respect of the child may be made or varied. 

(3) Subsection (2) does not apply if the court to which the application is made refers a 
matter to the Principal Reporter. 

(4) In subsection (1)(b), the reference to variation of a permanence order includes a 
reference to amendment of the order to include provision granting authority for the child 
to whom the order relates to be adopted. 

(5) In subsection (3), “Principal Reporter” has the same meaning as in Part II of the 1995 
Act.> 

Peter Peacock 
 

345* After section 91, insert— 

<Interim orders and supervision requirements 

 Interim orders and revocation of supervision requirement 

(1) Subsection (2) applies where an application has been made— 

(a) for a permanence order to be made in respect of a child, or 

(b) for variation of a permanence order in respect of a child. 

(2) The appropriate court may make such interim order as it thinks fit. 

(3) Subsection (4) applies where— 

(a) the child in respect of whom an interim order is to be made is subject to a 
supervision requirement, and 

(b) the court is satisfied that, were it to make an interim order in relation to the child, 
compulsory measures of supervision in respect of the child would no longer be 
necessary. 

(4) The court must make an order providing that, on the making of the interim order, the 
supervision requirement ceases to have effect.> 
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Section 92 

Lord James Douglas-Hamilton 
 

204 In section 92, page 48, line 28, leave out <an adoption agency> and insert <a local authority> 

Peter Peacock 
 

346 In section 92, page 48, line 30, at end insert <, and 

(  ) in consequence of that change, the order ought to be varied or revoked.> 

Peter Peacock 
 

347 In section 92, page 48, line 31, leave out <agency> and insert <authority> 

Peter Peacock 
 

132 In section 92, page 48, line 31, after second <as> insert <is> 

Peter Peacock 
 

348 In section 92, page 48, line 33, leave out <subsection (2)> and insert <this section> 

Peter Peacock 
 

349 In section 92, page 48, line 35, at end insert <; and “varied” is to be construed accordingly.> 

Section 93 

Lord James Douglas-Hamilton 
 

186 In section 93, page 48, line 39, leave out <in> and insert <having regard to— 

(  ) the need to safeguard and promote the welfare of the child throughout the child’s 
life as the paramount consideration, and> 

(  )> 

Peter Peacock 
 

350 In section 93, page 49, line 3, leave out <parents> and insert <parent> 

Lord James Douglas-Hamilton 
 

205 In section 93, page 49, line 7, leave out <adoption agency> and insert <local authority> 

Peter Peacock 
 

351* In section 93, page 49, line 9, at end insert— 

<(  ) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the revocation of a 
permanence order under this section as they apply to the making of such an order.> 
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Section 94 

Peter Peacock 
 

352 In section 94, page 49, line 13, leave out <must> and insert <may> 

Lord James Douglas-Hamilton 
 

187 Leave out section 94 and insert— 

<Effect of revocation 

Where the appropriate court revokes a permanence order— 

(a) the local authority ceases to have any parental responsibilities and parental rights 
in respect of the child, 

(b) any provision made by virtue of that section is revoked, 

(c) the court may make such order as it thinks fit under section 11 of the 1995 Act.> 

After section 94 

Lord James Douglas-Hamilton 
 

188 After section 94, insert— 

<Revocation: reference to Principal Reporter 

 Where the appropriate court— 

(a) is considering revocation of a permanence order, or 

(b) has revoked a permanence order, 

the court may refer the child to the Principal Reporter.> 

Peter Peacock 
 

376 After section 94, insert— 

<Notification requirements 

Local authority to give notice of certain matters 

(1) This section applies where— 

(a) a permanence order includes provision granting authority for the child to be 
adopted, 

(b) after the order is made or, as the case may be, amended under section 90(2) so as 
to include that provision, an event mentioned in subsection (2) occurs, and 

(c) the order has not been revoked under section 93(1).  

(2) Those events are— 

(a) the child is placed for adoption, 

(b) an adoption order is made in respect of the child, 

(c) the child ceases to be placed for adoption otherwise than on the making of an 
adoption order. 
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(3) As soon as is reasonably practicable after the occurrence of the event, the local authority 
on whose application the permanence order was made must give notice of the event to 
any person falling within subsection (4). 

(4) A person falls within this subsection if— 

(a) the person consented under section 84(5)(b)(i) or 90(3) to the making of the order, 

(b) the person’s consent to the making of the order was dispensed with under section 
84(5)(b)(ii) or 90(4). 

(5) The local authority need not comply with the requirement imposed by subsection (3) in 
relation to a person if the person has given notice to that effect to the authority.> 

Section 97 

Peter Peacock 
 

353 In section 97, page 50, line 3, after <order> insert <containing a request that the order include 
provision granting authority for the child to be adopted, or an application made by virtue of 
subsection (2) of section 90> 

Mr Adam Ingram 
 

377 In section 97, page 50, line 15, at end insert— 

<(  ) that the application has been made,> 

Section 98 

Lord James Douglas-Hamilton 
 

133 In section 98, page 51, line 9, at end, leave out <for applying> 

Peter Peacock 
 

134 In section 98, page 51, line 14, after second <as> insert <is> 

Section 100 

Lord James Douglas-Hamilton 
 

135 In section 100, page 52, line 3, leave out <a contact> and insert <an> 

Lord James Douglas-Hamilton 
 

136 In section 100, page 52, line 3, after <made> insert <with the leave of the court> 

Section 101 

Lord James Douglas-Hamilton 
 

182 In section 101, page 52, line 34, at end insert— 
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<(  ) The Scottish Ministers must by regulations make provision for the appointment, training 
and fair remuneration of persons who may be appointed to act as curators ad litem or as 
reporting officers under this section.> 

After section 102 

Lord James Douglas-Hamilton 
 

4 After section 102, insert— 

<Access to independent advocacy services 

(1) This section applies to a child, in respect of whom, in pursuance of rules of court under 
section 101, the same person has been appointed curator ad litem and reporting officer. 

(2) The child has the right of access to independent advocacy services; and accordingly it is 
the duty of each local authority to— 

(a) secure the availability of such services to children to whom this section applies, 
and 

(b) take appropriate steps to ensure that those persons have the opportunity of making 
use of those services. 

(3) In subsection (2), “advocacy services” are services of support and representation made 
available for the purpose of enabling the child to whom they are available to have as 
much control of, or capacity to influence, that child’s welfare as is, in the circumstances, 
appropriate; and such services are “independent” if they are to be provided by a person 
who is none of the following— 

(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 

Lord James Douglas-Hamilton 
 

7 After section 102, insert— 

<Fostering 

Maximum number of foster children in household 

In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), at end, there is inserted—

“(3) A local authority must ensure that no more than three looked-after children are 
being accommodated at any one time with a family or person mentioned in 
subsection (1)(a) (a “household”), unless— 

(a) it appears to the authority that this would result in siblings (including 
siblings by adoption and half-siblings) being separated and the authority 
is satisfied that this would not be in the best interests of each sibling; 

(b) the authority is satisfied that— 

(i) no alternative accommodation, in terms of this section, exists; or 
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(ii) such alternative accommodation does exist but it would be in the 
best interests of the child being placed, and of no significant 
detriment to the interests of any looked-after child already 
accommodated in the household, if the child were placed with the 
household, or 

(c) at the date of this subsection coming into force there are more than three 
looked-after children in a household, and the authority is satisfied that it 
is in the best interests of each such child that the child remain placed 
with the household. 

(4) Where, by virtue of subsection (3)(b), there are more than three looked-after 
children in a household, the authority must— 

(a) provide— 

(i) the Social Work Inspection Agency; and 

(ii) the Scottish Commission for the Regulation of Care, 

with the address of the household and contact details for a person in the 
household who is caring for the children; and 

(b) within six weeks of placing the child with the household and no later 
than once every six weeks thereafter, review the placement; and if, at the 
time of each review— 

(i)  there continue to be more than three looked-after children in the 
household; and 

(ii) the authority is no longer satisfied in terms of subsection (3)(b), 

the authority must provide different accommodation for the child.”> 

Lord James Douglas-Hamilton 
 

6 After section 102, insert— 

<Registration of foster carers 

 (1) In section 77 of the Regulation of Care (Scotland) Act 2001 (asp 8) (interpretation) in 
the definition of “social service worker”, after paragraph (b), there is inserted— 

“(ba) for the purposes of Part 3 of this Act, is a person with whom a child has 
been placed under section 26(1)(a) of the Children (Scotland) Act 1995 
(c.36), or who wishes to be considered for such placement;” 

(2) In section 26 of the 1995 Act (manner of provision of accommodation to child looked 
after by local authority), in subsection (1)— 

(a) at beginning, there is inserted “Subject to subsection (5)”,  and 

(b) at end, there is inserted— 

“(5) An authority may not place a child with a family or person under subsection 
(1)(a) above unless (as the case may be)— 

(a) one member of the family,  

(b) the relative, or 

(c) the other suitable person, 
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is registered on the register kept by the Scottish Social Services Council under 
section 44 of the Regulation of Care (Scotland) Act 2001 (asp 8).”> 

Section 103 

Peter Peacock 
 

354 In section 103, page 53, line 10, leave out from <for> to end of line 13 and insert <about 
payments by a local authority in respect of a child who falls within subsection (1A). 

(1A) A child falls within this subsection if— 

(a) the child is placed by the authority under section 26(1)(a) of the 1995 Act, or 

(b) the child is required by virtue of section 70(3)(a) of that Act to reside with a 
person other than a parent of the child.> 

Peter Peacock 
 

355 In section 103, page 53, line 27, at end insert— 

<(  ) A child does not cease to fall within paragraph (a) of subsection (1A) by reason only of 
the making of a permanence order vesting parental responsibilities in a person who is a 
member of the family with whom the child was placed.> 

After section 103 

Ms Rosemary Byrne 
 

365 After section 103, insert— 

<Kinship care allowances 

  Regulations about kinship care allowances 

(1) The Scottish Ministers must by regulations make provision about payments by a local 
authority in respect of a child being cared for by a relative (whether or not the child has 
been placed by the authority under section 26(1)(a) of the 1995 Act). 

(2) Regulations under subsection (1) must in particular include provision for or in 
connection with— 

(a) specifying descriptions of person to whom payments may be made, 

(b) specifying circumstances in which payments may be made, 

(c) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations, 

(d) where the rate is so specified— 

(i) requiring local authorities to pay at least that rate in the circumstances so 
specified, 

(ii) recommending that local authorities pay at least that rate (“the 
recommended rate”) in the circumstances so specified, 

(e) where a recommended rate is payable, requiring local authorities which pay less 
than that rate to publish, in such a manner as may be so specified, their reasons for 
doing so.> 
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After section 105 

Mr Adam Ingram 
 

378 After section 105, insert— 

<Step-parent agreements 

Acquisition of parental responsibilities and rights by step-parents 

After section 4 of the 1995 Act insert— 

“4A Acquisition of parental responsibilities and rights by step-parents 

(1)  Where a child's parent (“parent A”) who has parental responsibilities and 
parental rights for the child is married to or has entered into a civil partnership 
with a person who is not the child's parent (“the step-parent”)— 

(a) parent A; or 

(b) if the other parent of the child also has parental responsibilities and 
parental rights for the child, both parents, 

may by agreement with the step-parent provide for the step-parent to have 
parental responsibilities and parental rights for the child as from the 
appropriate date. 

(2)  No agreement under subsection (1) shall have effect unless— 

(a) where the child is aged 12 years or older, he consents to the agreement; 
or 

(b) where the child is aged under 12 years, parent A, the step-parent and, as 
the case may be, the other parent confirm in the agreement that the 
agreement has been discussed with the child, taking account of the 
child’s age and maturity, and the child is in agreement with it. 

(3) No agreement under subsection (1) shall have effect unless— 

(a) in a form prescribed by the Scottish Ministers, taking account of the 
provisions of subsection (2); and 

(b)  registered in the Books of Council and Session while parent A and, as 
the case may be, the other parent, still has (or have) the parental 
responsibilities and parental rights which he (or they) had when the 
agreement was made. 

(4) The date on which such registration as is mentioned in subsection (3)(b) above 
takes place shall be the "appropriate date" for the purposes of subsection (1). 

(5) An agreement which has effect by virtue of subsection (3) shall, subject only to 
section 11(11) of this Act, be irrevocable.”> 

 

Section 106 

Mr Adam Ingram 
 

379 In section 106, page 54, line 20, at end insert— 

<(  ) that the application has been made,> 
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Section 109 

Peter Peacock 
 

380 In section 109, page 55, line 15, after <Ministers> insert <or the Registrar General> 

Peter Peacock 
 

381 In section 109, page 55, line 17, after <Ministers> insert <or the Registrar General> 

Peter Peacock 
 

382 In section 109, page 55, line 21, at end insert <or, as the case may be, the Registrar General 
considers appropriate> 

Peter Peacock 
 

303 In section 109, page 55, leave out line 31 

Peter Peacock 
 

304 In section 109, page 55, line 34, at end insert— 

<(  ) section 40(1), 

(  ) section 78(1),> 

Peter Peacock 
 

137 In section 109, page 55, leave out lines 35 to 38 

Peter Peacock 
 

383 In section 109, page 56, line 2, at end insert— 

<(  ) In this section “Registrar General” has the meaning given by section 63(1).> 

Section 110 

Lord James Douglas-Hamilton 
 

138 In section 110, page 56, line 5, after <construed> insert <, subject to EC Regulation 2201/2003,> 

Section 111 

Peter Peacock 
 

139 In section 111, page 56, leave out lines 35 and 36 

Lord James Douglas-Hamilton 
 

178 In section 111, page 56, line 36 at end insert— 
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<“advocacy services” are services of support and representation made available 
for the purpose of enabling a person to whom they are available to have as much 
control of, or capacity to influence, that person’s welfare in relation to adoption as 
is, in the circumstances, appropriate; and such services are “independent” if they 
are to be provided by a person who is none of the following— 

(a) an adoption agency, 

(b) a member of a local authority, or 

(c) an adoption society.> 

Peter Peacock 
 

286 In section 111, page 57, line 1, leave out <18 years> and insert <the age of 18> 

Mr Adam Ingram 
 

305 In section 111, page 57, line 10, leave out from <which> to end of line 12 and insert <made in 
accordance with section (Convention adoption orders),> 

Peter Peacock 
 

140 In section 111, page 57, line 27, at end insert— 

 <“relevant family” has the meaning given by section 51(7); and “member”, in 
relation to a relevant family, is to be construed accordingly,> 

Mr Adam Ingram 
Supported by: Ms Rosemary Byrne 
 

189 In section 111, page 57, line 27, at end insert <or an unmarried father not having parental rights 
and parental responsibilities by virtue of section 3 of the 1995 Act,> 

Peter Peacock 
 

160 In section 111, page 57, line 35, leave out from <an> to end of line and insert <adoption support 
services include references to part of such services.> 

Peter Peacock 
 

306 In section 111, page 57, line 35, at end insert— 

<(  ) In this Act, references, in relation to a child, to being looked after by a local authority 
are to be construed in accordance with section 17(6) of the 1995 Act.> 

Peter Peacock 
 

307 In section 111, page 58, line 9, leave out subsection (7) 
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Peter Peacock 
 

356 In schedule 2, page 62, line 30, at end insert— 

<Succession (Scotland) Act 1964 (c.41) 

(1) The Succession (Scotland) Act 1964 is amended as follows. 

(2) In section 23 (treatment of adopted person for purposes of succession etc.)— 

(a) in subsection (3), after “1978” insert “or in the Adoption and Children (Scotland) 
Act 2006 (asp 00)”, and 

(b) in subsection (5)— 

(i) the words from “has” to “this Act)” become paragraph (a) of that 
subsection, and 

(ii) after that paragraph, insert “; and 

(b) includes an adoption order within the meaning of section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00);”. 

(3) In subsection (1) of section 37 (exclusion of certain matters from operation of Act), after 
“1978” insert “or the Adoption and Children (Scotland) Act 2006 (asp 00)”. 

 

Social Work (Scotland) Act 1968 (c.49) 

 (1) The Social Work (Scotland) Act 1968 is amended as follows. 

 (2) In subsection (5) of section 5 (powers of the Scottish Ministers), for the words from 
“has” to the end of the subsection substitute “means a person who is under the age of 
18.”. 

(3) In subsection (1)(b) of section 6A (inquiries), for “section 65 of the Adoption (Scotland) 
Act 1978” substitute “section 111(1) of the Adoption and Children (Scotland) Act 2006 
(asp 00)”. 

 (4) In subsection (3A) of section 10 (assistance to voluntary organisations etc. for social 
work), after “adoption” insert “support”. 

 

Foster Children (Scotland) Act 1984 (c.56) 

In subsection (5)(a) of section 2 of the Foster Children (Scotland) Act 1984 (exceptions 
to section 1), for “section 1 of the Adoption (Scotland) Act 1978” substitute “section 
111(1) of the Adoption and Children (Scotland) Act 2006 (asp 00)”. 

 

Child Abduction and Custody Act 1985 (c.60) 

In paragraph 5 of Schedule 3 to the Child Abduction and Custody Act 1985 (custody 
orders), after sub-paragraph (vi), insert— 

“(vii) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00); 

(viii) a permanence order (as defined in subsection (2) of section 84 of 
that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection.”. 

 

Schedule 2
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Family Law Act 1986 (c.55) 

In subsection (1)(b) of section 1 of the Family Law Act 1986 (orders to which Part 1 
applies), after sub-paragraph (ix), insert— 

“(x) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00); 

(xi) a permanence order (as defined in subsection (2) of section 84 of 
that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection”. 

 

Human Fertilisation and Embryology Act 1990 (c.37) 

In subsection (10) of section 30 of the Human Fertilisation and Embryology Act 1990
(parental orders in favour of gamete donors), after “1987” add “and the Adoption and 
Children (Scotland) Act 2006 (asp 00)”. 

 

Child Support Act 1991 (c.48) 

In subsection (3) of section 26 of the Child Support Act 1991 (disputes about 
parentage), after “1978” insert “or Chapter 3 of Part 1 of the Adoption and Children 
(Scotland) Act 2006 (asp 00)”. 

 

Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6) 

In sub-paragraph (iii) of section 2(1)(d) of the Civil Evidence (Family Mediation) 
(Scotland) Act 1995 (exceptions to general rule of inadmissibility), for the words from 
“an” to the end of the sub-paragraph substitute “the making of an adoption order (as 
defined in section 31(1) of the Adoption and Children (Scotland) Act 2006 (asp 00))”.> 

Lord James Douglas-Hamilton 
 

183 In schedule 2, page 62, line 30, at end insert— 

<Social Work (Scotland) Act 1968 (c.49) 

In section 5(1B) of the Social Work (Scotland) Act 1968 (powers of the Scottish 
Ministers), after paragraph (p) insert “; 

(q) the Adoption and Children (Scotland) Act 2006 (asp 00)”.> 

Peter Peacock 
 

385 In schedule 2, page 63, line 3, at end insert— 

<(  ) In subsection (1) of section 15 (interpretation of Part 1), in the definition of “parent”, 
after “30” insert “and Chapter 3 of Part 1 of the Adoption and Children (Scotland) Act 
2006 (asp 00)”. 

Mr Adam Ingram 
 

384 In schedule 2, page 63, line 10, at end insert— 

<(  ) In section 44 (prohibition of publication of proceedings at children’s hearing), at end 
insert— 
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“(6) The requirements of subsection (1) do not apply in relation to the publication 
by or on behalf of a local authority or an adoption agency (within the meaning 
of the Adoption and Children (Scotland) Act 2006 (asp 00)) of information 
about a child for the purposes of making arrangements in relation to the child 
under this Act or that Act.”> 

Peter Peacock 
 

357 In schedule 2, page 63, line 10, at end insert— 

<(  ) In subsection (2) of section 54 (reference to the Principal Reporter by court)— 

(a) in paragraph (c), for the words from “Adoption” to the end of the paragraph, 
substitute “Adoption and Children (Scotland) Act 2006 (asp 00)”, and 

(b) after that paragraph, insert— 

“(ca) proceedings for the making, variation or revocation of a permanence 
order under that Act in respect of a child who is not subject to a 
supervision requirement;”.> 

Peter Peacock 
 

358 In schedule 2, page 63, line 12, leave out from <sub-paragraphs> to end of line 14 and insert <the 
words from “applying” in sub-paragraph (i) to the end of that paragraph substitute— 

“(i) applying under section 84 of the Adoption and Children (Scotland) 
Act 2006 (asp 00) (“the 2006 Act”) for a permanence order; 

(ii) applying under section 89 of the 2006 Act for variation of such an 
order; 

(iii) applying under section 90 of the 2006 Act for amendment of such 
an order; 

(iv) applying under section 93 of the 2006 Act for revocation of such 
an order; or 

(v) placing the child for adoption, 

 and they intend to make any such application or to place the child for 
adoption.”,> 

Peter Peacock 
 

386 In schedule 2, page 63, line 23, at end insert— 

<(ivb) the case has been referred to him under section (Application for 
order or variation of order to preclude supervision 
requirement)(3) of that Act,”> 

Peter Peacock 
 

359 In schedule 2, page 63, line 32, after <substitute> insert <“section> 

Lord James Douglas-Hamilton 
Supported by: Mr Adam Ingram 
 

387 In schedule 2, page 63, line 32 at end insert— 
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<( ) In section 93 (interpretation of Part II), in the definition of “relevant person”—  

(a) the word “and” after paragraph (b) is repealed; and 

(b) at end there is inserted “; and 

(d) where— 

(i) an application has been made for a permanence order under 
section 84 of the Adoption and Children (Scotland) Act 
2006; or 

(ii) a permanence order has been granted, 

the local authority which applied for or has parental 
responsibilities or parental rights pursuant to the permanence 
order.”> 

Peter Peacock 
 

360 In schedule 2, page 63, line 32, at end insert— 

<(  ) In  subsection (2) of section 93 (interpretation of Part 2), after paragraph (b) insert— 

“(ba) any person in whom parental responsibilities or parental rights are vested 
by, under or by virtue of a permanence order (as defined in section 84(2) 
of the Adoption and Children (Scotland) Act 2006 (asp 00));”. 

(  ) In paragraph (a) of subsection (1) of section 101 (panel for curators ad litem, reporting 
officers and safeguarders), for “under section 58 of the Adoption (Scotland) Act 1978” 
substitute “by virtue of section 101 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”. 

(  ) In paragraph 4 of Schedule 3 (transitional provisions and savings), for sub-paragraph (e) 
substitute— 

“(e) the making of an adoption order (as defined in section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00) in respect of the 
child; 

(f) the making of a permanence order (as defined in subsection (2) of 
section 84 of that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection in respect of the child.” 

 

Adoption (Intercountry Aspects) Act 1999 (c.18) 

In subsection (6) of section 2 of the Adoption (Intercountry Aspects) Act 1999 (Central 
Authorities and accredited bodies), after “adoption” where it second occurs insert 
“support”. 

 

Regulation of Care (Scotland) Act 2001 (asp 8) 

(1) The Regulation of Care (Scotland) Act 2001 is amended as follows. 

(2) In section 2 (care services)— 

(a) in paragraph (i) of subsection (1), after “adoption” insert “support”, 

(b) in subsection (2), after “adoption” insert “support”, and  
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(c) in subsection (12)— 

(i) for “(11)(b)” substitute “(11)(b)(ii)”, and 

(ii) after “adoption” where it second occurs insert “support”. 

(3) In subsection (4) of section 5 (national care standards), after “adoption” insert “support”. 

(4) In section 7 (applications for registration under Part 1), after “adoption” where it occurs 
in each of subsections (6) and (7)(i), insert “support”. 

(5) In subsection (1)(b) of section 10 (improvement notices), after “adoption” insert 
“support”. 

(6) In paragraph (a) of subsection (3) of section 21 (offences in relation to registration  
under Part 1), for “section 11 of the Adoption (Scotland) Act 1978 (c.28)” substitute 
“section 11(1), (3) or (4) of the Adoption and Children (Scotland) Act 2006 (asp 00)”. 

(7) In paragraph (b) of subsection (6) of section 25 (inspections), at the end of the paragraph 
add “or section 5 or 39 of the Adoption and Children (Scotland) Act 2006 (asp 00)”. 

(8) In subsection (1)(a) of section 33 (local authority applications for registration under Part 
2), after “adoption” insert “support”. 

(9) In subsection (1) of section 77 (interpretation)— 

(a) in the definition of “adoption service”, after “adoption” insert “support”, 

(b) in paragraph (a) of the definition of “child”— 

(i) after “adoption” insert “support”, and 

(ii) for “in section 65(1) of the Adoption (Scotland) Act 1978 (c.28)” substitute 
“by section 111(1) of the Adoption and Children (Scotland) Act 2006 (asp 
00)”. 

 

Adoption and Children Act 2002 (c.38) 

In paragraph (a) of subsection (3) of section 123 of the Adoption and Children Act 2002 
(restriction on advertisements etc.), after “(N.I. 22)” insert “ or section 11 or 66 of the 
Adoption and Children (Scotland) Act 2006 (asp 00)”. 

 

Income Tax (Trading and Other Income) Act 2005 (c.5) 

In section 745 of the Income Tax (Trading and Other Income) Act 2005— 

(a) in paragraph (a), for the words from “or”, where it first occurs, to “court)” 
substitute “which is an excepted payment by virtue of paragraph (a) or (c) of 
subsection (2) of section 14 of the Adoption and Children (Scotland) Act 2006 
(asp 00), 

(b) in paragraph (b), for the words from “under” to the end of the paragraph substitute 
“which are excepted payments by virtue of paragraph (b) of that subsection,” 

(c) in paragraph (d), for “section 51A” substitute “section 77”. 

 

Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Act 
2006 (asp 3) 
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In subsection (2) of section 7 of the Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Act 2006 (interpretation), after paragraph 
(p) add— 

“(q) the Adoption and Children (Scotland) Act 2006 (asp 00);”.> 

Peter Peacock 
 

144 Withdrawn on 3 November 2006  

Schedule 3 

Peter Peacock 
 

361 In schedule 3, page 64, line 4, at end insert— 

<Social Work (Scotland) Act 1968 (c.49) In section 5(1B), paragraph (i) and the word “and” 
 after paragraph (o). 

Children Act 1975 (c.72) In section 107(1), the definition of “adoption 
 society”.> 

Peter Peacock 
 

362 In schedule 3, page 64, line 5, at end insert— 

<Health and Social Services and Social In Schedule 2, paragraphs 38 to 45.   
Security Adjudications Act 1983 (c.41) 

Foster Children (Scotland) Act 1984 In section 2(5)(a), the words “and possession”.  
(c.56) In Schedule 2, paragraphs 6 and 7.    

Child Abduction and Custody In Schedule 3, paragraph 5(ii) and (iia).   
Act 1985 (c.60) 

Law Reform (Miscellaneous Sections 27 and 28.     
Provisions) (Scotland) Act 1985 (c.73) 

Law Reform (Parent and Child) In Schedule 1, paragraph 18.    
(Scotland) Act 1986 (c.9) 

Incest and Related Offences (Scotland) In Schedule 1, paragraph 5.    
Act 1986 (c.36) 

Family Law Act 1986 (c.55) Section 1(1)(b)(ii) and (iii).   
 In Schedule 1, paragraph 31. 

Children Act 1989 (c.41) Section 88(2).     
 In Schedule 10, Part 2. 

Human Fertilisation and Embryology In section 30(10), the word “and”.     
Act 1990 (c.37) In Schedule 4, paragraph 6.    

Age of Legal Capacity (Scotland) Act In subsection (3) of section 2, the words from “; and 
1991 (c.50) accordingly” to the end of the subsection.  
 In Schedule 1, paragraph 36. 

Local Government etc. (Scotland) In Schedule 13, paragraph 111.    
Act 1994 (c.39) 
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Civil Evidence (Family Mediation) Section 2(1)(d)(iv). >     
(Scotland) Act 1995 (c.6) 

 

Peter Peacock 
 

363 In schedule 3, page 64, line 16, at end insert— 

 <Sections 94 to 98.    
 Schedule 2. 

Adoption (Intercountry Aspects) Act Sections 3, 5, 6, 8, 9, 11 to 13 and 18(2).   
1999 (c.18) In Schedule 2, paragraphs 2(a) and 4. 

Care Standards Act 2000 (c.14) In Schedule 4, paragraph 6. 

Regulation of Care (Scotland) Act Section 21(3)(b) and the word “or” immediately   
2001 (asp 8) preceding it.     
 In section 25(6)(b),  the words “section 9 of the 
 Adoption (Scotland) Act 1978 (c.28) or”.  
 In schedule 3, paragraph 7.> 

Peter Peacock 
 

364 In schedule 3, page 64, line 17, leave out <Section 133 and 134> and insert— 

 <In section 123(3), the words “section 11 or 50 of the 
 Adoption (Scotland) Act 1978 (c.28) or”. 
 Sections 132 to 134.    
 In Schedule 3, paragraphs 21 to 35 and 84. 

Human Fertilisation and Embryology In the Schedule, paragraph 11.    
(Deceased Fathers) Act 2003 (c.24) 

Income Tax (Trading and Other Income) Section 745(c).      
Act 2005 (c.5) 

Joint Inspection of Children’s Services Section 7(2)(h).>       
and Inspection of Social Work              
Services (Scotland) Act 2006 (asp 3)      

Long Title 

Lord James Douglas-Hamilton 
 

145 In the long title, page 1, line 2, leave out <and possession> 
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Adoption and Children (Scotland) Bill 
 

3rd Groupings of Amendments for Stage 2 

This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be 
debated).  Any procedural points relevant to each group are noted; 
a list of any amendments already debated. 
the text of amendments to be debated on the third day of Stage 2 
consideration, set out in the order in which they will be debated.  THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH 
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

Effect of adoption order on existing rights, etc
265, 266, 46 

Revocation of supervision requirement 
47, 48, 267 
 
Note: 48 pre-empts 267 

Information in relation to adoptions
268, 269, 270, 304, 384 

Adopted persons: succession
271 

Intercountry adoptions
309, 310, 311, 312 

Effect of determinations and orders made outwith Scotland
276, 277, 278 

Permanence orders: local authorities
192, 196, 198, 199, 200, 201, 202, 203, 204, 347, 205  

Permanence orders: parties to proceedings
366, 328, 367, 334, 375, 341 
 
Note: 375 pre-empts 201 

Permanence orders: purpose and effect of
193, 313, 314, 315, 316, 324, 329, 368, 330, 335, 343 
 
Note: 193 pre-empts 313, 314, 315 and 316 

SP Bill 61-G3 1 Session 2 (2006) 
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Permanence orders: conditions for granting of authority for a child to be 
adopted
317, 318, 319, 320, 321, 322, 322A, 323, 337, 339 

Termination of permanence orders
194, 333, 186, 350, 352, 187, 188 

Grounds for making permanence orders
195, 325, 326, 327  

Interim orders / Interaction of permanence orders, court orders and orders 
under children’s hearing system
369, 370, 371, 372, 373, 331, 332, 344, 345, 386, 387 

Two or more persons having parental rights by virtue of permanence order
197, 374 

Application of s.85 provisions where permanence order varied, revoked etc.
336, 338, 351 

Minor amendments as to the designation of age
340 

Leave to apply for variation of permanence order
131, 342 
 
Note: 131 pre-empts 342 and 343 

Duty of agency to apply for variation of revocation
346, 348, 349 

Adoption; notification to certain persons
376, 353, 377, 379 

Involvement of fathers not having parental rights and responsibilities
133, 189 

Contact orders and adoption orders
135, 136 

Payments to reporting officers and curators ad litem
182 

Foster caring: rules, etc applicable
7, 6 

Fostering and kinship care allowance
354, 355, 365 

Step-parent agreements
378 
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Power of Registrar General to make orders or regulations
380, 381, 382, 383 

Meaning of "appropriate court"
138 

Minor amendment and repeals of existing enactments
356, 183, 385, 357, 358, 359, 360, 361, 362, 363, 364 
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Amendments already debated 

Independent advocacy services
177, 4, 178 (Day 1) 

Nature of duty in relation to miscellaneous matters
130, 132, 134 (Day 1) 

Persons who may receive services in support of adoption and assessment of their 
needs
137 (Day 1) 

Adoption support plans
139, 140 (Day 1) 

Services in relation to adoption 
160 (Day 1) 

Minor and technical amendments as to designation of age, etc
281, 282, 283, 284, 285, 286 (Day 2) 

Re-structuring of Bill provisions on adoption
280 (Day 2) 

Payments in relation to adoption
159, 279, 302 (Day 2) 

Possession of children
272, 273, 274, 275, 145 (Day 2) 

Looked after children
306, 307 (Day 2) 

Power to amend time periods in sections 21 and 22 by subordinate legislation 
303 (Day 2) 

Hague Convention on Protection of Children and Cooperation in respect of 
Intercountry Adoption
301, 305 (Day 2) 
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EDUCATION COMMITTEE 

EXTRACT FROM THE MINUTES 

23rd Meeting, Session 2 (2006) 

Wednesday 8 November 2006

Present:

Ms Wendy Alexander Ms Rosemary Byrne 
Lord James Douglas-Hamilton (Deputy 
Convener)

Fiona Hyslop 

Adam Ingram Mr Frank McAveety 
Mr Kenneth Macintosh Dr Elaine Murray 
Iain Smith (Convener) 

Also present: Robert Brown, Deputy Minister for Children and Young People,  

Adoption and Children (Scotland) Bill: The Committee considered the Bill at 
Stage 2 (Day 2). 

The following amendments were agreed to (without division): 265, 266, 267, 268, 
269, 270, 271, 272, 273, 274, 275, 276, 277, 278, 279, 280, 192, 313, 314, 315, 316, 
317, 318, 319, 320, 321, 322, 323, 324, 325, 281, 326, 130, 327, 282, 196, 328, 329, 
330, 331, 332, 333, 374, 198, 283, 284, 334, 335, 336, 199, 337, 338, 339, 200, 201, 
202, 340, 285, 341, 203, 342, 343, 344, 345, 204, 346, 347, 132, 348, 349, 350, 205, 
351, 352, 376, 353, 377, 134, 136, 354, 355, 379, 380, 381, 382, 303, 304, 137, 383, 
139, 286, 140, 160, 306, 307, 356, 183, 385, 384, 357, 358, 386, 359, 360, 361, 362, 
363, 364 and 145. 

The following amendments were disagreed to (by division)— 

322A (For 3, Against 5, Abstentions 1) 
368 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote) 
189 (For 4, Against 5, Abstentions 0) 
387 (For 4, Against 5, Abstentions 0) 

Amendments 47, 309, 366, 193, 194, 195, 369, 197, 131, 133, 135, 182, 7, 378 and 
138 were moved and, with the agreement of the Committee, withdrawn. 

The following amendments were not moved: 46, 48, 310, 311, 301, 312, 159, 302, 
177, 367, 370, 371, 372, 373, 375, 186, 187, 188, 4, 6, 365, 178 and 305. 

Sections 37, 38, 40, 46, 66, 76, 77, 80, 84, 85, 86, 87, 89, 90, 91, 92, 93, 94, 97, 98, 
100, 103, 106, 109, 111, schedule 2, schedule 3 and the long title were agreed to as 
amended. 
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Sections 39, 41, 42, 43, 44, 45, 64, 65, 67, 68, 69, 70, 71, 72, 73, 74, 75, 78, 81, 82, 
83, 95, 96, 99, 101, 102, 104, 105, 107, 108, 110, 112 and 113 were agreed to 
without amendment. 

The Committee ended consideration of the Bill at Stage 2. 
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Scottish Parliament 

Education Committee 

Wednesday 8 November 2006 

[THE CONVENER opened the meeting at 09:47]

Item in Private 

The Convener (Iain Smith): Good morning, 
colleagues, and welcome to the 23rd meeting in 
2006 of the Education Committee. We have a lot 
to get through this morning. I hope that we will 
today be able to complete stage 2 of the Adoption 
and Children (Scotland) Bill. I warn members that 
if we do not manage to get through the 
amendments, we will have a special committee 
meeting tomorrow at lunch time because we have 
to complete stage 2 consideration by the end of 
this week to meet Parliament’s timetable. That 
might encourage you all to be brief. 

Item 1 is to ask the committee whether to 
consider in private item 3, which is on our draft 
report to the Finance Committee. It is our normal 
practice to do that, so do members agree? 

Fiona Hyslop (Lothians) (SNP): I agree to 
consider item 3 in private, but I disagree that it 
should be normal practice always to consider draft 
reports in private. 

The Convener: That has been our committee’s 
normal practice. 

Fiona Hyslop: I do not agree that it should be. 

The Convener: It is a matter for each committee 
to determine on each occasion and it has been our 
practice to consider such reports in private. Do 
members agree to take item 3 in private? 

Members indicated agreement.

The Convener: Before we move to item 2, I 
draw members’ attention to two additional papers 
that have been circulated—they came in late 
yesterday afternoon. One letter from the Minister 
for Education and Young People responds to 
committee members’ questions about the budget 
process, and another—which is also relevant to 
stage 2 of the Adoption and Children (Scotland) 
Bill—contains an update about the national 
fostering strategy. That information will be useful 
when we reach the appropriate section of the bill. 

Adoption and Children (Scotland) 
Bill: Stage 2 

09:49 
The Convener: Item 2 is day 3 of consideration 

of the Adoption and Children (Scotland) Bill at 
stage 2. I welcome again the Deputy Minister for 
Education and Young People and his team, who 
are Peter Willman and Rona Carson. I remind the 
minister that his officials may advise him, but they 
are not permitted to speak during stage 2 
proceedings. 

Section 37—Effect of order on existing rights 
etc 

The Convener: Amendment 265, in the name of 
the minister, is grouped with amendments 266 and 
46.

The Deputy Minister for Education and 
Young People (Robert Brown): There will be two 
surreal moments in relation to section 37. Before 
we begin to discuss amendments, however, I say 
that an administrative error resulted in my 
speaking inadvertently to amendment 265 at day 
2, when amendment 253 was being debated. 
During preparation of my speaking notes, the text 
of one amendment was replaced by the text of the 
other, but it was noticed only when official report 
staff brought it to the attention of officials. That 
demonstrates the technical challenges in some 
parts of the bill, but it had no substantive effect 
because amendment 253, on which the committee 
voted on day 2, was simply a small technical 
amendment to make a stylistic change. 

Amendment 46 seeks to clarify a perceived 
ambiguity in section 37. The section provides that 
any person who has lost their parental 
responsibilities and rights as a result of the making 
of an adoption order should no longer have a duty 
to pay or provide aliment to the child in respect of 
any period after the making of the order, or to 
make any payment arising out of parental 
responsibilities and rights in any such period. The 
amendment seeks to clarify further that that does 
not apply to the adoptive parents—in other words, 
the adoptive parents have a duty to pay or provide 
aliment or to make any other payment to the child. 

Amendment 46 would not have the intended 
effect. The law in relation to aliment is set out in 
section 1 of the Family Law (Scotland) Act 1985 
and extends to people who have treated a child as 
a child of their family, whether or not they have 
parental responsibilities and rights in respect of 
the child. Amendment 46’s effect would be to 
extinguish the duty to pay aliment of people who 
had parental responsibilities and rights in respect 
of a child, but not of people such as those whom I 
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just mentioned. The policy intention is that any 
person’s duty to pay aliment should be 
extinguished—not just the duty of those who have 
parental responsibilities and rights. I intend to 
resist amendment 46 for that reason. 

The Executive has lodged an amendment that 
ought to provide the clarity that Lord James seeks. 
Together, amendments 265 and 266 will achieve 
that by distinguishing the duties that are owed by 
natural parents, who had parental responsibilities 
and rights immediately before the adoption, from 
those of adoptive parents who are given parental 
responsibilities and rights by the making of the 
order. I hope that that is reassuring. 

I confess that I had difficulty with amendment 
266, which is one of the surreal moments that I 
mentioned before. I thought that the text of the 
amendment did not make a sentence, but 
according to officials’ advice, sections 37(2) and 
37(3) will read together and say first that the 
making of an adoption order extinguishes any 
parental responsibilities and parental rights and 
then, subject to subsection (4), extinguishes any 
duty to pay or provide aliment in respect of any 
period after the making of the order. That technical 
amendment will be sorted out at the printing stage. 
I thought that there had been a mistake and that I 
was clever for finding it, but I am told that there 
has not been a mistake. 

I move amendment 265. 

Lord James Douglas-Hamilton (Lothians) 
(Con): Amendment 46 seeks to limit the 
extinguishing of the duty of aliment. The purpose 
was to clarify the position so that there would be 
no confusion about whose duties will be 
extinguished. The minister did not say that my 
amendment 46 gave rise to his amendments, 
which I expect was the case. In any case, I am 
grateful to the minister for his response. 

I make the general point that it would be helpful 
to have more time between the deadline for 
lodging amendments and their consideration in 
committee. Some amendments are highly 
technical and extensive: if such matters are 
rushed, there is a danger that we might miss a 
significant point, which is obviously undesirable. 
However, that is more a matter for the Procedures 
Committee. 

I will be glad, in the light of the minister’s 
explanation, not to move amendment 46. 

Robert Brown: I echo Lord James’s latter 
comments. The timescale for lodging technical 
amendments was tight, which has resulted in 
officials working late at night. I have raised the 
issue before, but as Lord James said, it is a matter 
for the Procedures Committee.  

The Convener: Indeed. It is my experience that 
no matter when one sets a deadline, everyone will 
work right up to it often very late into the night. 

Amendment 265 agreed to. 

Amendment 266 moved—[Robert Brown]—and 
agreed to.

Amendment 46 not moved. 

Section 37, as amended, agreed to. 

Section 38—Automatic revocation of 
supervision requirement 

The Convener: Amendment 47, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 48 and 267. If amendment 48 is 
agreed to, amendment 267 will be pre-empted. 

Lord James Douglas-Hamilton: Amendments 
47 and 48 would delete the substance of section 
38 and insert what we believe to be better 
wording. Section 38 may be difficult to operate in 
practice: for a supervision requirement to 
terminate, a finding from the sheriff that 
compulsory measures are no longer necessary is 
required. There should be a duty on the court to 
consider whether to terminate the supervision 
requirement. Such a duty would be simpler to 
operate than the provision in the bill. The 
amendments are simplifying amendments. 

I move amendment 47. 

Robert Brown: I want to make one or two 
stylistic points. Lord James Douglas-Hamilton’s 
amendments are substantially stylistic, although 
they raise an issue that goes a bit beyond style. 

Amendments 47 and 48 seek to redraft section 
38 of the bill as Lord James described. The 
section provides that a supervision requirement 
will cease to have effect where the court is 
satisfied that compulsory measures of supervision 
in respect of the child are longer necessary. Under 
the amendments, the court would have to consider 
whether the compulsory supervision requirement 
was necessary and, if it was not, to order that it 
cease to have effect. Arguably, the difference is 
that the court would be under a clear duty to 
consider whether compulsory measures of 
supervision need to remain in place. 

The bill will, once it has been amended by 
Executive amendment 267, have the effect that 
Lord James seeks, while retaining consistency in 
drafting style throughout the bill. As members may 
recall, at the committee’s previous meeting I said 
that although we all have our preferences with 
regard to drafting, it is preferable to stick with the 
style that the draftspeople have chosen. 

By requiring that the court must be satisfied that 
supervision measures are no longer necessary, 
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the section will, in effect, place a duty on the court 
to consider the requirement, because there is no 
other way in which such a decision could be 
made. Amendment 267 will strengthen that by 
placing a duty on the court specifically to make an 
order, which will ensure that revocation of the 
supervision requirement is clear from the decision 
of the court. I hope that satisfies Lord James. I 
invite him to seek to withdraw amendment 47 and 
not to move amendment 48. 

Lord James Douglas-Hamilton: In view of the 
minister’s assurance, I will not press amendment 
47 or move amendment 48. 

Amendment 47, by agreement, withdrawn. 

Amendment 48 not moved. 

Amendment 267 moved—[Robert Brown]—and 
agreed to. 

Section 38, as amended, agreed to. 

Section 39 agreed to. 

Section 40—Disclosure of information kept 
under section 39 

The Convener: Amendment 268, in the name of 
the minister, is grouped with amendments 269, 
270, 304 and 384. 

Robert Brown: Amendments 268 to 270 and 
304 will affect the power to make regulations in 
connection with the disclosure by adoption 
agencies of information pertaining to adoptions. 
The amendments provide for a wider range of 
factors to be included in the regulations, including 
provisions about the review of decisions of 
adoption agencies in connection with the 
disclosure of information and the conditions that 
are applicable to such disclosure. The 
amendments will also alter the extent of 
enactments that can be affected by regulations 
made under section 40. That will ensure that 
regulations can require the disclosure by adoption 
agencies of information in relation to adoption, 
even if it is held under requirements other than 
section 39 of the bill. 

Amendment 268 provides that regulations that 
are made in relation to the disclosure of 
information under section 40, and medical 
information under section 78, are subject to the 
affirmative procedure. That change reflects 
comments by the Subordinate Legislation 
Committee. 

Amendment 384, in the name of Adam Ingram, 
seeks to address a difficulty that has arisen 
because of section 44 of the Children (Scotland) 
Act 1995. That section prevents publication of 
material that is likely to identify a child or the 
child’s address or school, when that child’s case 
has been referred to a reporter, when he or she is 

the subject of a children’s hearing or when his or 
her case is before a sheriff in relation to child 
protection orders, exclusion orders, referrals from 
a children’s hearing, rehearing of evidence or an 
appeal. Section 44 has been routinely interpreted 
as preventing adoption agencies from publishing 
photographs of children who are seeking adoptive 
parents, although the section does not refer to that 
expressly. 

Publications such as the British Association for 
Adoption and Fostering’s “Be My Parent” provide 
details of children who are waiting to be adopted. 
The interpretation of section 44 of the 1995 act 
has limited publication of photographs of Scottish 
children. Amendment 384 seeks to clarify that 
section 44 of the 1995 act does not apply to 
information that is used in this context. We do not 
believe that the intention of section 44 was to 
place a limitation in that way, so amendment 384 
is helpful in that it will put the matter beyond doubt. 
I invite the committee to support Adam Ingram’s 
amendment 384. 

I move amendment 268. 

10:00 
The Convener: Follow that, Adam. 

Mr Adam Ingram (South of Scotland) (SNP): I
do not think I can. That was excellent—thank you 
very much, minister. 

I will explain a little. Publication of photographs 
of children who are subject to supervision 
requirements is necessary because it helps 
adoption agencies in Scotland that are seeking 
adopters. We are at a disadvantage here 
compared with England and Wales. Photographs 
help in the process of finding permanent carers. 
There is currently a grey area in the law, which 
amendment 384 will tidy up. At the moment, 
agencies do not wish to risk breaking the law; the 
amendment will clarify the situation. 

Lord James Douglas-Hamilton: I welcome the 
amendments in the name of the Minister for 
Education and Young People, and I welcome 
especially Adam Ingram’s amendment 384. As a 
precaution, some Scottish local authorities do not 
currently allow photographs to be shown, but that 
impedes the adoption process. The adoption 
policy review group suggested that it ought to be 
clarified that photograph distribution is allowed for 
the purposes of securing permanence for a child. 
Amendment 384 is an important and sensible 
provision that will bring the law in Scotland into 
line with the law south of the border. 

Fiona Hyslop: I am pleased by the progress 
that is being made through acceptance of Adam 
Ingram’s amendment 384. Concern was 
expressed to us about the information that could 
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be made available to adoptive parents about the 
children that they have adopted, particularly 
medical information or other information related to 
bringing up the children that they might require in 
the future. 

Section 40(1) says that regulations can be made 
in relation to  
“other persons of a description or descriptions specified in 
the regulations of information kept”. 

The amendments in the group refer to how the 
process of disclosing information can be 
managed, but will not change whether adoptive 
parents can or cannot have access to medical 
information about the children whom they have 
adopted. I assume that that will be covered by 
regulations that will come before the committee 
and which will be subject to the affirmative 
procedure. Will the amendments change that 
provision in any way? Is the issue that is 
addressed in the amendments more a technical 
matter of process?  

Mr Kenneth Macintosh (Eastwood) (Lab): 
First, I welcome the minister’s acceptance of 
Adam Ingram’s amendment 384. Secondly, I have 
a concern about what Fiona Hyslop has just said 
about information. At stage 1, concerns were 
expressed about information in respect of different 
groups of adopted children and adoptive parents. 
That is clearly a sensitive matter, which we can 
perhaps pursue in the stage 3 debate. The 
regulations will clearly be important. 

Robert Brown: There are one or two points to 
respond to. I draw the committee’s attention to 
section 78, which is entitled “Disclosure of medical 
information about parents of child”. That covers a 
bit of what we are talking about now, and it is 
worth mentioning it.  

The amendments in the group will widen the 
scope of the regulation-making power under 
section 40, which begins:  

“The Scottish Ministers may by regulations make 
provision for or in connection with”. 

We will need to follow that when the act is 
implemented. There will, if I am right, be 
consultation. There should be enough scope, 
aside from the committee’s involvement, for input 
and to ensure that we draw out all the delicate 
issues. I hope that satisfies members. 

Amendment 268 agreed to. 

Amendments 269 and 270 moved—[Robert 
Brown]—and agreed to. 

Section 40, as amended, agreed to. 

Sections 41 to 45 agreed to. 

Section 46—Succession and inter vivos deeds 

The Convener: Amendment 271, in the name of 
the minister, is in a group on its own. 

Robert Brown: Amendment 271 addresses an 
error in section 46 that flowed from the section’s 
restatement of section 44 of the Adoption 
(Scotland) Act 1978. The original text referred to a 
person succeeding to a deceased person. Of 
course, one does not succeed to a deceased 
person but to the deceased person’s estate. 
Amendment 271 is a technical amendment that 
will simplify clarify that. 

I move amendment 271. 

Amendment 271 agreed to. 

Section 46, as amended, agreed to. 

Section 64—Restriction on bringing children 
into the United Kingdom 

The Convener: Amendment 309, in the name of 
Adam Ingram, is grouped with amendments 310 to 
312. 

Mr Ingram: Amendments 309 to 312 have been 
lodged in order to probe the robustness of the 
legal framework that covers intercountry 
adoptions. The issue has received much media 
attention lately when Madonna adopted a child 
from Malawi. The impression that has been given, 
rightly or wrongly, is that her wealth and celebrity 
allowed her to bypass the normal assessment and 
approval process in both the United Kingdom and 
Malawi. 

Sections 68 to 71 of the bill make special 
provision allowing the Executive to place 
restrictions on adoptions from a country when it is 
felt that the country’s internal system is not well 
operated. For example, I understand that adoption 
from Cambodia is currently not permitted because 
of corruption among officials in that country. 

The Madonna case seems to highlight a 
loophole whereby UK residents can jump on a 
plane to a poor country and, in effect, buy a baby. 
The British Association for Adoption and Fostering 
is concerned that the widespread publicity that has 
been generated by the case has distorted public 
perceptions about adoption. According to recent 
opinion polls, most people apparently now believe 
that it is easier to adopt a child from overseas than 
from the UK and that more children are adopted 
from abroad than from this country. The reality is 
very different, given that there are just 400 
intercountry adoptions in the UK each year—I do 
not have separate figures for Scotland—and that, 
by comparison, some 4,000 vulnerable children in 
the UK every year need adoption. The point is 
that, if people think that it is harder to adopt a child 
from this country than from abroad, they might not 
consider domestic adoption, for which there is 
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such a crying need. I hope that the minister can 
provide reassurances on those concerns. 

Amendments 310 and 312 would move the 
offences for breaches of the overseas adoptions 
system into section 64. That would serve the 
purpose of emphasising the severe penalties that 
flow from flouting the system. 

Amendments 309 and 311 address the 
Intercountry Adoption Centre’s concerns on 
matters that have arisen in different cases under 
the Adoption and Children Act 2002, which covers 
England and Wales. 

I move amendment 309. 

Mr Macintosh: I have some concerns about this 
issue. Given the number of provisions that are 
included in this chapter of the bill, we did not 
devote to it as much time at stage 1 as we might 
have. I am not sure what any reader of our stage 1 
report would make of the committee’s views on the 
matter, but I think that we have raised concerns 
about the danger of intercountry adoptions veering 
towards child trafficking. I am sure that we made 
clear our view on that. However, I am very 
concerned to make it clear—I do not know 
whether I speak for all committee members—that I 
am not against intercountry adoptions, no matter 
the attention that has been given to one recent 
particular case. 

From issues that constituents have brought to 
me, I know that quite long delays are involved in 
adopting a child from another country. It is clearly 
in the best interests of the child for intercountry 
adoptions to happen; it is not purely about parental 
wishes. The interests of children who are living in 
poverty around the world can best be served by 
parents who are looking to give them a secure 
home in this country.  

I do not think that we should be implying that the 
committee is trying to put further barriers in the 
way of intercountry adoption; rather, we should 
make it clear that we are simply trying to ensure 
that that legal status and framework under which 
such adoptions take place is clear and gives 
confidence to all involved. 

Ms Wendy Alexander (Paisley North) (Lab): 
Clearly, the purpose of legislation is to deal with 
reality rather than perceptions. Whatever the 
public perception is—erroneous or otherwise—our 
job is to create a legal framework that will ensure 
that the best interests of the child are respected, 
regardless of whether that involves a domestic 
adoption or an intercountry adoption.  

I have two constituents who have been trying for 
a long time—first under the Home Office and now 
under the Scottish Executive—to adopt from a 
sub-Saharan African country. Frankly, the 
changes of Government and laws and the 

confusion in that country make it incredibly difficult 
for that adoption to be expedited when there is no 
question about the home assessment that would 
be carried out here. The frustration of the Scottish 
Executive in that regard is real.  

Given the danger of trying to legislate for 
circumstances in countries in which there could be 
frequent changes of Governments and laws, this is 
an area in which we have to rely on the judgment 
of professionals about what is happening 
overseas. We might end up sending the wrong 
signal. The safeguards to avoid child trafficking 
are in place. Our responsibilities in terms of 
making the home assessment and assessing the 
fitness of the family are clear. Attempts to second-
guess every situation that might occur in another 
country will not assist us in trying to ensure that 
the welfare of children, wherever they are, is at the 
forefront of the legislation. 

Lord James Douglas-Hamilton: In principle, 
amendments 309 to 312 are worthy of support—
they will tighten up the drafting. Obviously, 
protection of children is extremely important, so it 
is essential that we ensure that correct procedures 
are followed. I am, in principle, against dispensing 
with correct procedures; once we start down that 
track, we are on a slippery slope to disaster.  

Fiona Hyslop: It might be helpful if Adam 
Ingram could clarify what would be the technical 
results of agreement to amendments 309 to 312. It 
appears that they would move sections. Moving 
sections will not change the content of the bill; it 
will merely change the order of the provisions in 
the bill. It would be helpful, therefore, if Adam 
Ingram could tell us what the end result would be. 
At issue appears to be the question whether the 
change is to do with sending a signal or changing 
the content. 

Robert Brown: The caveats that Ken 
Macintosh, Wendy Alexander and Fiona Hyslop 
have made with regard to interfering too much are 
valid. There is a difficult and complex interrelation 
between our legislation and private international—
and, indeed, public international—legal 
arrangements elsewhere. The primary 
responsibility for adoption arrangements with 
regard to children who are resident or domiciled in 
other countries lies with the legal system of those 
countries. As Wendy Alexander said, there are 
provisions in place to deal with criminal aspects 
that might arise. It is always a bad thing to try to 
respond to publicised stories that might not be 
accurate and which might not contain all the 
relevant information.  

10:15 
I take Fiona Hyslop’s point that amendments 

309 to 312 appear to be designed to relocate the 
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provisions rather than to make substantive 
changes to the bill. Adam Ingram is entirely right to 
raise the issue—it is important—but we do not 
believe that there is a pressing need to amend the 
sections that broadly restate existing provisions of 
the Adoption (Scotland) Act 1978, which were 
inserted by the Adoption (Intercountry Aspects) 
Act 1999. I believe that those provide a sufficient 
deterrent and that further amendment is 
unwarranted. They provide a consistent and 
coherent cross-border approach to matters of 
intercountry adoption, and they match provision 
that was made for England and Wales by the 
Adoption and Children Act 2002. That is not 
unimportant, given the nature of the island. 

Specifically on amendment 311, I think that the 
phrase 
“for the purpose of adoption”, 

which is used in section 64(1) of the bill, is already 
sufficiently wide to encompass what the 
amendment proposes. It does not require 
definition, so the amendment is unnecessary. 

I am more than happy to examine the effects of 
any of the provisions that Adam Ingram or other 
members are concerned about. However, I hope 
that my assurances are adequate to ensure that 
Mr Ingram feels able not to press his 
amendments. 

Mr Ingram: I thank the minister for his 
assurances. I should say that I am not trying to 
make adoption from abroad harder. I know a 
number of individuals who have gone through a 
long process to adopt children from abroad. I was 
trying to signal that the rules must be followed, as 
Lord James Douglas-Hamilton also said. The 
impression had been given that some people 
might be able to get around the rules because 
they are celebrities or whatever. That concern has 
been widely expressed in the media. 

As has been said, amendments 309 to 312 were 
not designed to change the content of the bill; they 
are merely probing amendments. I am, therefore, 
quite happy not to press them. I am glad to hear 
what the minister had to say about re-examining 
amendment 311 later.  

I seek leave to withdraw amendment 309. 

Amendment 309, by agreement, withdrawn. 

Amendments 310 and 311 not moved.  

Section 64 agreed to. 

After section 64 

Amendment 301 not moved.  

Section 65 agreed to. 

Section 66—Restriction on removal of children 
for adoption outwith Great Britain 

Amendments 272 to 275 moved—[Robert 
Brown]—and agreed to.  

Section 66, as amended, agreed to. 

Section 67—Regulations under section 64: 
offences 

Amendment 312 not moved.  

Section 67 agreed to. 

Sections 68 to 75 agreed to.  

Section 76—Effect of determinations and 
orders made outwith Scotland 

The Convener: Amendment 276, in the name of 
the minister, is grouped with amendments 277 and 
278. 

Robert Brown: The three amendments relate to 
the effect of orders and determinations that are 
made in countries other than Scotland. They 
update the language that is used in the bill, as it is 
no longer appropriate to refer to a “colony”. 
Amendment 276 removes that reference and 
refers instead to “a relevant territory”. 

Amendment 277 defines relevant territory as 
“(a) any of the Channel Islands, 

(b) the Isle of Man, or 

(c) any British overseas territory (within the meaning of the 
British Nationality Act 1981 (c.61)).” 

Amendment 278 ensures that section 37, on the 
effect of an adoption order on existing rights and 
so on, applies to an order that is made to free a 
child for adoption with or without parental 
agreement under the Adoption (Northern Ireland) 
Order 1987 as though it were an adoption order. 

I move amendment 276. 

Amendment 276 agreed to. 

Amendments 277 and 278 moved—[Robert 
Brown]—and agreed to. 

Section 76, as amended, agreed to. 

Section 77—Adoption allowances schemes 

The Convener: Does Kenneth Macintosh wish 
to move amendment 159? 

Mr Macintosh: No. I think that the minister 
agreed to consider the matter further. 

Amendment 159 not moved. 

Amendment 279 moved—[Robert Brown]—and 
agreed to. 

Amendment 302 not moved. 
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Section 77, as amended, agreed to. 

Section 78 agreed to. 

Section 80—Admissibility of certain 
documents as evidence 

Amendment 280 moved—[Robert Brown]—and 
agreed to. 

Section 80, as amended, agreed to. 

Sections 81 to 83 agreed to. 

After section 83 

Amendment 177 not moved 

Section 84—Permanence orders 

The Convener: Amendment 192, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 196, 198 to 204, 347 and 205. 

Lord James Douglas-Hamilton: I support 
amendment 347, in the name of Peter Peacock—I 
remove any possibility of doubt on that point. 

My amendments 192, 196 and 198 to 205 seek 
to remove unnecessary words. All local authorities 
are adoption agencies. One has only to look up 
section 111 to confirm that. The unnecessary 
words could lead to confusion, because 
permanence orders are not necessarily connected 
with adoption. 

As I support Executive amendment 347, I 
wonder whether the minister will feel able to 
support mine. 

I move amendment 192. 

The Convener: We will now find out. 

Robert Brown: In a spirit of enormous 
generosity, I am happy to support the 
amendments in the name of Lord James, which 
will improve the bill by making simple changes to 
the drafting. Amendment 347 makes the one 
change that was missed out, as it were, and 
completes the pack. 

Lord James Douglas-Hamilton: I thank the 
minister for accepting the amendments. 

Amendment 192 agreed to. 

The Convener: Amendment 366, in the name of 
Adam Ingram, is grouped with amendments 328, 
367, 334, 375 and 341. If amendment 375 is 
agreed to, I will be unable to call amendment 201, 
because it will have been pre-empted. 

Mr Ingram: The problem with section 86 is that 
it is not clear what “representations” means in the 
context of applications to court and rules of court. 
In Scots law, the normal practice for court 
applications is that people and agencies either 
have a right to be heard or they do not. 

Amendment 366 defines the parties who have the 
right to be heard in court in relation to applications 
for permanence orders, and amendment 375 
provides that those parties can apply for variations 
to a permanence order and are entitled to be 
heard if a local authority seeks an adoption order. 
In other words, the terminology of making 
representations is unnecessarily confusing. 
Although it might be appropriate for tribunal 
proceedings, it is not appropriate for Scottish 
courts. Amendments 366, 367 and 375 would 
rectify that situation. 

I move amendment 366. 

Robert Brown: I thank Adam Ingram for lodging 
amendments 366 and 367, in which we see 
merit—his points have a degree of substance—but 
we want to consider the issues further and come 
back to them at stage 3. Issues arise about parties 
and rights to make representations. Providing that 
certain people may be parties could have 
unintended ramifications because, for example, an 
award of expenses can be made against a party to 
proceedings. We want to consider carefully all the 
implications—direct and indirect—of an 
amendment to that effect. We need to consider 
whether certain persons should or should not be 
parties and who otherwise should have the right 
simply to be heard. That distinction may have to 
be made in some instances. We would like to 
come back to the issue once we have considered 
the ramifications. I hope that, on that basis, Adam 
Ingram will withdraw amendment 366 and not 
move amendment 367. Obviously, he will have the 
right to come back to the issue if he does not like 
what we say at stage 3. 

Amendment 375, which is also in the name of 
Adam Ingram, relates to the same issue as is 
raised by amendments 366 and 367, namely, 
whether persons should be parties to the 
proceedings. We want to consider amendment 
375 further and come back to the issue at stage 3 
if necessary. 

In any proceedings that relate to an application 
for a permanence order, the local authority, the 
child or his or her representative, and any person 
with parental responsibilities or rights in relation to 
the child will have the right to make 
representations to the court. Amendment 328 
addresses the concerns of those who at stage 1 
asked how a person other than those whom I 
mentioned could demonstrate an interest in an 
application, by ensuring that there is 
harmonisation between the requirements for an 
order under section 11 of the Children (Scotland) 
Act 1995 and the requirements for a permanence 
order. A person who claims an interest will be able 
to make representations, just as happens with 
applications under section 11 of the 1995 act. The 
court will then take those representations into 
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account in its deliberations, if it considers that they 
are valid. 

Amendment 334 will extend the list of those who 
may apply to a court to vary the ancillary 
provisions in a permanence order. We have 
lodged the amendment because section 96 will 
prevent an application for most types of section 11 
order being granted while a permanence order is 
in force. That is correct, because we want to 
protect the children who are subject to 
permanence orders and the orders themselves 
from unnecessary disruption. There is a balance to 
be struck. We also want all orders that relate to a 
child, as far as is possible, to be contained in the 
provisions of the permanence order. However, that 
might, for example, prevent grandparents who 
have no formal contact order from obtaining one 
by virtue of a section 11 order. We therefore 
propose to add the phrase 
“any other person who claims an interest” 

to the list of those who may apply to vary a 
permanence order, so that the court can consider 
such an application even though the person does 
not fall into the categories that are listed at section 
89(3). 

Amendment 341 is designed to include in the list 
of people who will be permitted to make 
representations to the court in any proceedings for 
variation of a permanence order persons who 
have retained parental responsibilities and rights 
following a permanence order. Anyone who has 
such rights will be able to make representations. 
That reflects section 86(2)(c), which deals with 
proceedings for an application for a permanence 
order. 

I am afraid that the amendments are fairly 
technical, but they are not unimportant. 

Mr Ingram: I thank the minister for 
acknowledging the points of substance in 
amendments 366, 367 and 375. I am happy to 
withdraw amendment 366, so that the Executive 
can consider the issues for future amendments. 

Amendment 366, by agreement, withdrawn. 

The Convener: Amendment 193, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 313 to 316, 324, 329, 368, 330, 335 
and 343. If amendment 193 is agreed to, I cannot 
call amendments 313 to 316 because of pre-
emption. 

10:30 
Lord James Douglas-Hamilton: Amendment 

193 is intended as a simple clear statement of a 
recommendation of the adoption policy review 
group. The Law Society of Scotland believes that 
the existing drafting does not encapsulate the 

policy intent that was supported by ministers in 
response to the adoption policy review group’s 
report. It is vital that the effect of a permanence 
order is clearly stated and that orders are made 
flexible to meet the needs of the child. There also 
needs to be scope for interim measures. 

Amendment 193 sets out the legal context of 
permanence orders, delineates their practical 
usefulness and builds in the option of using them 
on an interim basis. Arguably, the court can 
deprive and confer rights in terms of the existing 
wording, but amendment 193 seeks to alter the bill 
in such a way that it states explicitly that a 
permanence order has the automatic effect of 
depriving any person other than the local authority 
of any parental rights and responsibilities and that 
the court may instead confer them on the local 
authority in the first instance or on any person 
whom it deems fit. That was the principal 
reasoning for the orders when they were 
recommended by the review group. 

Important policy issues lie behind the approach 
that I have taken to the drafting of amendment 
193. Some children are badly scarred by their 
experiences in their natural family—for example, in 
cases of serious sexual abuse—and they need to 
know that their parents will have no more power 
over them. Furthermore, the review group was 
clear that the court should be able to confer 
parental responsibilities and rights on persons 
such as foster carers in order that, in appropriate 
cases, their duty of care would be underpinned by 
responsibilities and rights. In terms of the 
relationship with the local authority, it may also be 
important that a voice is given to a suitable natural 
person. In tightening the definition and introducing 
flexibility, amendment 193 is an important 
amendment. 

Amendment 368 is associated with restricting 
the scope of competing applications, orders and 
requirements in respect of a child, which is 
essential. The existing law, which allows 
competing applications and orders, is 
unsatisfactory. It results in confusion and 
uncertainty, is wasteful of resources and effort, 
and is unhelpful to children. The review group 
endorsed the need for unified decision making in 
so far as that is possible. Ministers accepted the 
group’s recommendation, at least in relation to the 
position when an application is pending. It was 
understood that measures of that nature would be 
included in the bill. 

Amendment 368 is necessary to prevent 
multiple court proceedings. I make the distinction 
between that need and the need to prevent further 
applications, which is not intended. Any 
application should be made in the context of the 
permanence order and should not spill over into 
separate section 11 court proceedings. The court 
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will have the power to make a contact order by 
way of a variation after the permanence order is 
granted. I would be grateful if the minister would 
consider those matters.  

I move amendment 193. 

Robert Brown: I am grateful to Lord James 
Douglas-Hamilton for his amendments. 
Amendment 193 has the merit of being clear and 
straightforward. However, I ask him to accept that 
we have to preserve the consistency of drafting 
throughout the bill. In responding to amendment 
193, I will focus substantially on its drafting. 

In policy terms, I am not convinced that 
proposed new section 84(2A) would add anything 
to what we have at present. It would mean that 
some rights that, under the bill, would be granted 
at the court’s discretion would automatically go to 
the local authority, including the right to safeguard 
the child’s welfare, to provide the child with 
direction and to act as their legal representative. In 
many cases, the court may make such provision in 
favour of the local authority, but that decision is 
best left to the court’s discretion. 

Lord James touched on the issue of foster 
parents. Where a stable foster placement is being 
built and the stability is confirmed by a 
permanence order, it may be appropriate for the 
carers to assume rights and responsibilities that 
should not be given to the local authority as of 
automatic right. 

The proposed new section 84(2B) is a clear list 
approach to what may be included in a 
permanence order, and is based on section 11 of 
the 1995 act. As drafted, the bill allows a 
permanence order to deal with all aspects of 
parental responsibilities and rights in relation to 
the child. It is clear in that regard. In addition, 
should the court consider it necessary, it may 
already make a section 11 order to cover those 
things that are mentioned in the list. The list, 
therefore, does not add to what is already possible 
under the bill. Following section 11 of the 1995 act 
so closely could lead to a degree of confusion 
between the section 11 provisions and the 
permanence order provisions. It might lead some 
to think that the permanence order is a variation of 
a section 11 order, which is not the intention. 

Amendment 193 has greater merit in relation to 
permanence orders referring directly to the 
parental responsibilities and rights that are set out 
in the Children (Scotland) Act 1995, making 
provision in relation to the central question of 
residence and guidance, and allowing the court to 
determine matters beyond those. That preserves 
the integrity of legislation relating to parental 
responsibilities and rights and avoids any possible 
confusion about the purpose of permanence 
orders. 

Amendment 193 also refers to interim orders, for 
which provision should be made. Executive 
amendment 345, which is to be discussed later, 
will do so. Given those considerations, I hope that 
Lord James will be prepared to withdraw 
amendment 193. 

Amendment 368, which has also been lodged by 
Lord James, is not dissimilar in effect from section 
96, and indeed might have been cast as an 
amendment to that section. There are, however, 
some differences. First, the amendment would 
restrict the making of section 11 orders when there 
is a live application for a permanence order, rather 
than just when an order has been made. It is right 
that section 96 should cover only the period once 
an order has been granted. Although we are 
providing through amendment 344 the power to 
restrict the making of supervision requirements 
when there is a permanence order application, the 
two cases are not comparable. The problem is the 
potential to have two different systems—the courts 
and the children’s hearings system—looking at the 
same issues in relation to the same child at the 
same time and coming to different conclusions. 
Lord James is absolutely right to be concerned 
about that, but with a section 11 order everything 
is considered by the court. 

Amendment 368 would be slightly more 
restrictive than section 96 in preventing the court 
from making section 11 orders to interdict certain 
uses of parental responsibilities and rights. Such 
orders might be used, for example, to deal with 
difficult questions about consent to medical 
procedures or to stop someone misusing or 
dissipating the child’s property. Amendment 368 
would also prevent the court from appointing 
someone as a guardian or removing them from 
that position. Those provisions will not be used 
often, but there is merit in allowing the court to 
have recourse to them where that is appropriate. 

Amendments 316 and 343 are stylistic 
amendments to harmonise the provisions in 
sections 84 and 91 with similar provisions 
elsewhere in the bill, which refer to 
“the welfare of the child” 

rather than 
“the care and welfare of the child.” 

Those are just tidying-up amendments. 

Amendment 313 redrafts section 84 to make it 
clear that what is vested in a local authority on the 
making of a permanence order is the right to 
regulate the child’s residence, which is part of the 
right in section 2(1)(a) of the Children (Scotland) 
Act 1995. The other aspect of that right is the right 
of the parent to have the child living with them, 
which it would not be appropriate to vest in a local 
authority. Both aspects of the right are 
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automatically extinguished as regards parents and 
guardians by virtue of the section on the effect of a 
permanence order on parental responsibilities and 
rights that is to be inserted by amendment 329. 

I turn to amendment 314. The parental 
responsibility to provide guidance will vest in the 
local authority as a result of the mandatory 
provision in section 84(3). A child who is subject to 
a permanence order will often be in the day-to-day 
care of foster carers, therefore it seems right to 
amend section 84(4)(b)(i) to allow for that parental 
responsibility to be shared with 
“a person other than the applicant”, 

such as a foster carer. That is in line with the way 
in which other responsibilities and rights can 
already be shared, other than the right to regulate 
residence. 

Amendment 315 makes it clear that such 
parental responsibilities and rights as are vested in 
a local authority or another person by a 
permanence order may be extinguished in the 
parent or guardian. That makes the legal position 
for the child clear and unequivocal—Lord James 
touched on that. Amendment 324 completes the 
picture in that it requires the court to ensure that 
each parental responsibility and right is vested in 
some person, and so ensures that all aspects of 
the child’s care will covered. 

Amendment 329 makes it clear that the making 
of a permanence order will always extinguish a 
parent or guardian’s right to have the child living 
with him or otherwise to regulate the child’s 
residence. All other parental responsibilities and 
rights have the potential to remain vested in a 
parent or guardian or to be shared between them 
and other persons. 

Amendment 330 was lodged in response to 
concerns expressed at stage 1 that making a 
permanence order should not automatically revoke 
a pre-existing adoption order. On further reflection, 
we recognise that adoptive parents need to be 
treated in the same way as natural parents in 
permanence order proceedings. A permanence 
order does not extinguish the parent-child 
relationship for natural parents, although it may 
remove all parental responsibilities and rights. The 
adoptive relationship should be treated in the 
same way, therefore I ask the committee to 
support amendment 330.

Amendment 335 follows on from amendment 
315, which amends section 84 to enable a court to 
extinguish parental responsibilities and rights 
when making a permanence order. Amendment 
335 gives the court similar powers when varying a 
permanence order. That makes the legal position 
clear and ties up any loose ends.  

Fiona Hyslop: One of the things that the 
committee said at stage 1 was that it 
congratulated the Executive on bringing about the 
homologation of legislation. We need clarity about 
what we have, and amendment 193, in the name 
of Lord James Douglas-Hamilton, attempts to 
provide it. 

I have serious concerns about the part of the bill 
that deals with permanence orders, which will 
have the most important effect on children. It is a 
matter of some concern that a whole range of 
amendments is being presented at this stage, not 
just on technical issues but on issues of 
substance.  

Section 84 is about the powers for people who 
are subject to permanence orders or are given 
permanence orders. What is attractive about 
amendment 193 is that it is the only statement of 
the range of what a permanence order may do—I 
emphasise the word “may”. If permanence orders 
are to be a linchpin of the legislation, it is essential 
that there is clarity for those who use them. 
Proposed new section 84(2B) is attractive in that 
sense. Sections 11 and 86 of the 1995 act are all 
about what can be done with a permanence order, 
as opposed to what a permanence order is for. In 
a bill that brings together other pieces of 
legislation under one comprehensive roof, it is 
important that there is clarity about permanence 
orders. Amendment 193 is attractive. If it can be 
improved upon, that is fine, but it merits strong 
support.  

Lord James Douglas-Hamilton said in his 
opening remarks that amendment 193 could help 
to underpin the parental responsibilities and rights 
of foster carers who have a permanence order for 
children who are under their care. If there is a 
shortfall in that provision under existing legislation, 
it is essential that we have clarity about who has 
legal responsibility for parental rights under a 
permanence order for children who are placed 
with foster carers.  

Robert Brown: This is a difficult area; there are 
no two ways about it. A whole series of issues has 
emerged, and we need to be clear about the 
central purpose of what we are trying to do.  

I have to confess that I was attracted to 
amendment 193. I have had considerable 
discussions with officials about the implications of 
amending the bill in different ways. In substantial 
measure, the issues are stylistic. The draft bill 
refers to the 1995 act for definitions, which is in 
many ways a principal act. I do not think that the 
bill will be read by parents and children to any 
great extent, but it will be used by practitioners, 
and if it causes confusion for them that must be 
addressed. My advice is that practitioners are well 
used to dealing with the 1995 act and that they 
regard it as the principal act, so they will readily 
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understand the framework that is proposed in 
section 84.  

I do not agree with Fiona Hyslop that 
amendment 193 is the only place where the things 
that she mentions are laid out. Section 84 lays out 
those things, but it does so by reference to the 
1995 act. I accept that there is a distinction to be 
made in that regard.

At the end of the day, it is largely a stylistic 
issue. There are advantages and disadvantages, 
and there are several ways of tackling the issues. 
As I have said a number of times about the style 
adopted by the bill’s drafters, there is merit in 
consistency. Sometimes, changing the style of a 
bill halfway through its passage can have 
unintended consequences. There is an element of 
that with amendment 193. 

As I have said, I see attractions in amendment 
193, but suggest that the existing approach is in 
accordance with precedent and means that the 
bill’s style is consistent. If that approach is 
departed from, there will be a risk of creating 
unintended consequences. Therefore, I ask the 
committee to stick with the Executive’s proposals. 
We are not talking about an issue of principle; 
rather, we are largely talking about stylistic 
practice. 

10:45 
Lord James Douglas-Hamilton: Is the minister 

prepared to reconsider the matter? Amendment 
193 has the virtue of clarity and is very much in 
line with what the adoption policy review group 
asked for and with what the Law Society of 
Scotland recommended. Furthermore, the minister 
is sympathetic to it. His initial reaction may have 
been right. 

Robert Brown: You will appreciate that there is 
a distinction in the existing arrangements between 
mandatory provision and ancillary provisions. That 
takes us back to the adoption policy review 
group’s proposals. Other issues are therefore 
involved in progressing the matter. 

I would be more than happy to reconsider the 
details of what has been proposed, but it seems to 
me that the only way of accommodating what Lord 
James Douglas-Hamilton wants would be to take 
the phraseology of the 1995 act into expanded 
areas under the ancillary and mandatory 
provisions. That seems to be the direction of 
travel. There are difficulties with the phrasing of 
amendment 193. 

Lord James Douglas-Hamilton: We are talking 
about matters of considerable complexity, which is 
a problem if there is a relatively early deadline to 
meet. It is hard to do justice to such matters in the 
available time. If the minister is genuinely 

prepared to reconsider the issue, I would be 
grateful to him for doing so. 

Robert Brown: I will go one step further. I would 
be happy for Lord James Douglas-Hamilton to 
discuss matters with me and my officials. We 
could explore the issues that he has articulated 
and is concerned about and find out whether we 
can reach a mutual understanding. 

Lord James Douglas-Hamilton: On the basis 
of the minister’s generous offer, which I hope will 
be extended to colleagues who wish to be 
associated with the principle that we are 
discussing, I will not press amendment 193. 

On amendment 368, my understanding is that 
the minister recognises the problems that are 
involved in having a multiplicity of court 
proceedings at the same time. Such an approach 
is undesirable and is not the best way of handling 
matters, but it was not made clear whether he 
would do anything about it. I ask him to reconsider 
that matter, too. 

Amendment 193, by agreement, withdrawn. 

Amendments 313 to 316 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 317, in the name of 
Peter Peacock, is grouped with amendments 318 
to 322, 322A, 323, 337 and 339. I will put the 
question on amendment 322A before I put the 
question on amendment 322. 

Robert Brown: Amendment 317 was lodged to 
make it clear that a local authority must specifically 
apply for a permanence order with authority to 
adopt before the court can include such authority 
in the order. As the bill currently stands, the court 
could theoretically decide that adoption is the best 
way forward for a child and grant authority for the 
child to be adopted without the local authority 
seeking such authority or parents preparing 
themselves to find out about the context if they 
wanted to do so. 

Amendments 318 to 322 will ensure that the 
provisions for dispensing with parental consent in 
a permanence order with authority to adopt mirror 
the provisions relating to an adoption order that we 
discussed last week. Ordinarily, a parent or 
guardian must consent to the making of a 
permanence order with authority to adopt. In some 
instances it becomes clear that such consent will 
not or cannot be given and the court must decide 
whether it can dispense with the need for it. The 
bill as introduced allows the court to do that when 
the parent or guardian cannot be found or is 
incapable of giving consent, or if the welfare of the 
child requires consent to be dispensed with. 

Amendment 318 relates to a drafting matter and 
is simply technical. Amendment 319 permits the 
consent of the parent or guardian to be dispensed 
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with where that parent or guardian has died. It 
may be considered that a dead person would be 
incapable of giving consent, but that relies on the 
provision being interpreted generally rather than in 
relation only to the capacity of a living person to 
consent. That may seem to be a technical point, 
but there have been cases where courts have not 
interpreted similar provisions in that way. Adding 
the further category removes any doubt. 

Amendment 321 inserts references to new 
sections 84(6A) and 84(6B) that are inserted by 
amendment 322 and which add two new grounds 
for the court to consider. The first relates to a 
parent or guardian who has parental 
responsibilities and rights but is not discharging 
those responsibilities or exercising those rights 
and, in the opinion of the court, is likely to continue 
to be unable satisfactorily to do so. In practice, the 
type of case that is likely to be covered by the 
provision is one in which a parent technically still 
has parental responsibilities and rights but has not 
discharged or exercised them satisfactorily. In 
such cases the responsibilities and rights will 
usually have been suspended by a supervision 
requirement, so the issue for the court will be 
whether there is a probability that the suspension 
will be lifted following a review of the supervision 
requirement. 

The second ground relates to a parent or 
guardian who, because of the making of a 
permanence order without authority to adopt, does 
not have parental responsibilities and rights and is 
unlikely to regain them. Where either of the 
grounds exists and the welfare of the child 
requires consent to be dispensed with, the court 
may dispense with the need for the parent’s or 
guardian’s consent. The court will not be free to 
dispense with consent simply when it considers 
that the child’s welfare requires that—the 
amendments have a double-barrelled effect. 
Consent should always be sought in the first 
instance, but the provision allows the court to 
dispense with it when it is being withheld to the 
detriment of the child. 

We have considered amendment 322A, in the 
name of Adam Ingram, which would amend 
Executive amendment 322. Whereas amendment 
322 looks to the present and the future, Adam’s 
amendment looks to the past and the present. As 
we indicated previously, we think that the current 
and predicted situation should inform a court’s 
thinking as far as possible, although what has 
happened in the past is obviously relevant. We 
will, therefore, resist amendment 322A. 

Amendment 322A removes the requirement on 
the court to consider whether in the future the 
parent or guardian is likely to be able to discharge 
parental responsibilities or to exercise rights 
satisfactorily. Under the right to private and family 

life, for which article 8 of the European convention 
on human rights provides, the ultimate aim of any 
measures should be to reunite the child with his or 
her natural parents, save in exceptional 
circumstances. Not taking account of the future 
fails to recognise the aim of reuniting the family. 

In addition, the amendment requires the court to 
consider whether a parent or guardian “was or is” 
unable to discharge parental responsibilities or to 
exercise parental rights. Although it may be 
intended to be cumulative, the amendment would 
allow consent to be dispensed with solely on the 
basis of past conduct, subject to the welfare of the 
child also requiring consent to be dispensed with. 
The test in amendment 322 allows consent to be 
dispensed with on the basis of present and future 
capability, which would be evidenced by past 
conduct. 

As we discussed last week with regard to an 
adoption order, the bill does not contain a general 
definition of parent. However, in section 84(5)(b) 
“parent” should mean only a parent with any 
parental responsibility or right. Amendment 323 
provides for that definition. That is consistent with 
the approach that we took last week in connection 
with adoption orders. As I mentioned then, we will 
look at the definition carefully before stage 3, so 
that we can be satisfied that we have got the 
nuances of it absolutely right. 

Amendment 337 follows on from amendments 
319, 321 and 322, and harmonises section 84, 
which deals with the making of a permanence 
order, and section 90, which deals with the 
amendment of such an order. It ensures that, 
when a court is considering amending an existing 
permanence order without authority to adopt to an 
order with authority to adopt, it uses the same 
grounds for deciding whether to dispense with a 
parent’s or guardian’s consent. Those grounds 
reflect the general grounds for consent that were 
amended last week by amendment 296. I accept 
that there was a vote on the amendment, but I 
hope that in respect of permanence orders the 
committee will follow through on the logic of the 
decision that it took at its previous meeting. 

The purpose of amendment 339 is to define the 
terms “parent” and “guardian” for the purposes of 
defining whose consent must be obtained or 
dispensed with when a court is considering 
amending a permanence order without authority to 
adopt to one granting such authority. Without the 
amendment, the consent of a parent or guardian 
who had lost all parental responsibilities and rights 
through a permanence order that did not include 
authority to adopt would not be required and such 
consent would not have to be dispensed with 
before authority could be given. That is not right. 
However, as the section stands, the consent of 
anyone with any parental responsibilities and 
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rights—perhaps a grandmother with a contact 
order—would have to be obtained or dispensed 
with, which goes too far. That is out of line with the 
provisions on consent for adoption in section 33, 
and it conflicts with the adoption policy review 
group’s recommendation that the range of people 
whose consent is required should not be 
extended. However, such a person could 
nevertheless still claim an interest in the case and 
make representations about the application. 

Thank you for allowing such a lengthy 
exposition. 

I move amendment 317. 

Mr Ingram: My amendment 322A seeks to 
amend the Executive’s amendment 322, which 
spells out the grounds for dispensing with the 
consent of birth parents in an application for a 
permanence order with authority for adoption. 
Lawyers with experience in this area fear that 
fewer children who need secure and stable 
placements away from home will be adopted if the 
bill’s provisions are amended in the way 
suggested by amendment 322. The lawyers argue 
that too little weight is given to the past behaviour 
of birth parents and to children’s case histories. 

We have previously discussed the possibility 
that a rehabilitating drug user could be deemed 
capable of looking after a child in future. However, 
that child might have had no meaningful 
relationship at all with that person and might be 
happily settled in a new family. 

As the minister said, under article 8 of the 
European convention on human rights we must 
protect birth parents’ rights to respect for their 
family life. He said that it is important that we 
achieve a reasonable balance. However, children 
also have rights under article 8, and those rights 
have to be protected too. A child’s family life might 
be with their new family rather than with their birth 
family. As has often been reiterated during our 
consideration of the bill, the child’s rights and well-
being are paramount. Amendment 322A maintains 
the appropriate balance. 

Mr Macintosh: I have a lot of sympathy for 
Adam Ingram’s amendment; in some ways, it is 
more in tune with Executive policy on this matter 
than the minister’s. In families in which children 
have been abused and neglected, too often the 
parents are given a second, third, fourth or fifth 
chance. Parents who are going to lose their 
children often use every legal recourse possible, 
and if they have grounds for objecting to the 
granting of consent, they will object. 

The difference between Adam Ingram’s 
amendment 322A and the minister’s amendment 
322 is that, with Adam Ingram’s amendment, the 
grounds on which the court can base a decision 
will be clearer as the court will take account of the 

parents’ past behaviour. If we just look forward to 
the parents’ possible future behaviour, we would 
yet again be saying that they should be given 
another chance. Instead, we should be 
considering their past behaviour and the welfare of 
the child. 

Having said all that, last week we rejected ideas 
along the lines that Adam is arguing, and we must 
be consistent. However, I ask the minister to 
consider the issue again before stage 3. The 
minister’s intention is clearly to reduce litigation 
and Adam’s amendment 322A would probably 
achieve that. 

Lord James Douglas-Hamilton: Adam 
Ingram’s amendment 322A would allow the court 
to put more emphasis on the past behaviour of 
parents, which might have had severe 
consequences, rather than on future promises, 
which are easy for anyone to make. 

Robert Brown: I will make just two points in 
reply, because we had the substantive debate 
earlier. There remains an ECHR consideration and 
we have to deal with that—although I completely 
agree with Adam Ingram that the child’s welfare is 
central.

It is appropriate in principle to stress the present 
and the future, although we have to ask whether 
doing so could have the unintended consequence 
that we disregard the past. I do not think that that 
will happen. Assessing the parents’ current ability 
to look after a child or to exercise parental 
responsibilities will depend very much on evidence 
of what has happened in the past. A slightly 
artificial distinction is creeping in. As we discussed 
last time, we do not want inadvertently to make it 
easier for parents to be able to come back in on 
these matters by a means that would not normally 
be open to them and without having any 
meritorious basis for doing so. As a result, I am 
more than happy to speak to my officials and to 
ask whether any loopholes have been left that 
should be tackled at stage 3. I hope that that 
satisfies the committee. 

Amendment 317 agreed to. 

Amendments 318 to 321 moved—[Robert 
Brown]—and agreed to. 

Amendment 322 moved—[Robert Brown]. 

Amendment 322A moved—[Mr Adam Ingram]. 

11:00 
The Convener: The question is, that 

amendment 322A be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division. 
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FOR

Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

ABSTENTIONS

Byrne, Ms Rosemary (South of Scotland) (Sol) 

The Convener: The result of the division is: For 
3, Against 5, Abstentions 1. 

Amendment 322A disagreed to. 

Amendment 322 agreed to. 

Amendments 323 and 324 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 194, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 333, 186, 350, 352, 187 and 188. 

Lord James Douglas-Hamilton: Amendment 
194 seeks to set out a straightforward statement of 
when a permanence order ceases to have effect. 
Its terms are consistent with those of a previous 
amendment; in fact, it follows on from amendment 
193 and clarifies the position. The ambiguity in the 
drafting was remarked on not only by the Law 
Society of Scotland but by Scotland’s 
commissioner for children and young people. 

Amendment 186 seeks to introduce the welfare 
test into provisions on the revocation of 
permanence orders. The general welfare 
provisions in section 9(3) apply only to adoption, 
and section 85 does not relate to revocation. 
However, the welfare test is a vital consideration 
with regard to the revocation of a permanence 
order. 

Amendments 187 and 188 seek to allow the 
court to make orders that are appropriate to the 
child’s individual circumstances if a permanence 
order is revoked. The revocation order should deal 
with the orders made in the context of a 
permanence order and should impose any new 
orders that are necessary to safeguard the child’s 
welfare. Unfortunately, the existing drafting does 
not cover all the possibilities. In some cases, 
children could be returned home if the safeguard 
of a supervision requirement were in place. The 
amendment seeks to provide for that by allowing 
the court to make a referral to the principal 
reporter, which may be made prior to revocation to 
allow the court to see whether there is a 
supervision requirement before the permanence 
order is revoked. Without amendment 188, 
children might remain subject to permanence 

orders when they could be restored home if a 
supervision requirement were in place. 

I move amendment 194. 

Robert Brown: With amendment 194, Lord 
James Douglas-Hamilton has lodged essentially a 
drafting amendment. In policy terms, it does not 
add to the bill. The one difference is that, under 
amendment 194, a permanence order  
“ceases to have effect when … an adoption order is 
granted in respect of the child”. 

However, that is already covered in section 37(2), 
under which the making of an adoption order 
extinguishes any parental responsibilities and 
rights that are vested in any person immediately 
before the order is made. As that includes all 
responsibilities and rights conferred under a 
permanence order, express reference to such an 
order is unnecessary. 

Amendment 333 reflects the fact that some 
contributors have commented that the existing 
section 88—whereby a permanence order in 
respect of a child who marries or enters a civil 
partnership ceases to have effect—adds little to 
the effectiveness of the permanence order. Having 
considered the issue, we feel that it is appropriate 
that the permanence order should not cease to 
have effect in those circumstances, but should 
remain in place. Although legal, marriage at 16 is 
unusual, even for looked-after children, but it could 
be argued that young people who marry or enter a 
civil partnership at such a young age, perhaps out 
of a need for security, are those most in need of 
support. Once a child is 16, only the responsibility 
and right to provide guidance remains in the 
permanence order, but it is appropriate that that 
should still be available. The permanence order 
continuing to have effect will mean that such 
children will remain looked after and therefore 
remain entitled to the throughcare and aftercare 
provisions made by the local authority. That is 
important.

We support the principle of amendment 186 and 
we have lodged amendment 351, which will be 
debated in a later group. I will speak to 
amendment 351 in more detail then, but it will 
ensure that when revoking a permanence order a 
court should regard the need to safeguard and 
promote the welfare of the child as the paramount 
consideration. The court should also, having taken 
account of the child’s age and maturity and noting 
the presumption in relation to a child aged 12 or 
over, give the child an opportunity to express his 
or her views and have regard to any such views 
and to the child’s religious persuasion, racial origin 
and linguistic background. Finally, the court should 
consider the likely effect on the child of making or 
varying the order. On that basis, I ask Lord James 
not to move amendment 186.  
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Amendment 350 is simply a technical 
amendment for the sake of drafting consistency. 
Amendment 352 deals with the allocation of 
parental responsibilities and rights. It is important 
that, following the revocation of a permanence 
order, no parental responsibilities and rights in 
respect of a child remain unallocated. However, 
apart from when a child is adopted, the revocation 
of a permanence order will be a fairly unusual 
occurrence, as most situations will be dealt with by 
varying the order. The exception will be when the 
courts are satisfied that the birth parents are able 
to resume all parental responsibilities and rights. 
Revoking a permanence order will restore the 
situation to what it was before the order was 
made. In those circumstances, a section 11 order 
would not normally be needed. Amendment 352 
will remove from the court the obligation to make a 
section 11 order, but makes it clear that the court 
may still make one if it considers that it is needed. 

Amendment 187 seeks to set out the effect of a 
revocation of a permanence order. However, as a 
matter of law, on revocation of a permanence 
order the position immediately prior to the making 
of the order will be restored. That is the same as 
the current position with parental responsibilities 
orders. Amendment 187 does not add anything in 
terms of law or policy, and I hope that Lord James 
will accept that the amendment is unnecessary.

Amendment 188 raises an important point. It 
allows a court to refer a child to the principal 
reporter when considering whether to revoke a 
permanence order or actually doing so. We think 
that that is right, and that a wider power of referral 
in any type of permanence order proceedings is 
desirable. Amendment 357 achieves that aim by 
amending the Children (Scotland) Act 1995. As we 
have accepted the principle of amendment 188, I 
hope that Lord James will be prepared not to 
move it. 

Lord James Douglas-Hamilton: It sounds as 
though amendment 351 was lodged to meet the 
point in amendment 186, and that amendment 357 
was lodged to meet the point in amendment 188. 
The minister has met the principle of amendments 
186 and 188 so I shall not move them. I will meet 
the minister in due course to consider the 
proposals in amendment 193. 

Amendment 194, by agreement, withdrawn.  

Section 84, as amended, agreed to.  

Section 85—Conditions and considerations 
applicable to making of order 

The Convener: Amendment 195, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendments 325 to 327. 

Lord James Douglas-Hamilton: Amendment 
195 also follows on from the definition of 

permanence orders set out principally in 
amendment 193, which we have discussed. 
Amendment 195 sets out the overarching criteria 
for the court to use in deciding whether a 
permanence order can be issued. Explicit 
reference is made to the circumstance in which 
the child has no one who is able or willing to 
exercise parental responsibilities and rights over 
them.

I move amendment 195. 

Robert Brown: Amendment 195 is an amended 
version of the grounds for granting a permanence 
order set out in the adoption policy review group 
report, and it is similar to Executive amendment 
327, which I will come to shortly. Our amendment 
327 is marginally better—we always think that—at 
linking the two grounds in that it provides for either 
there being no one with residence rights, or there 
being such a person, residence with whom would 
be seriously detrimental to the child’s welfare. It is 
a stylistic point, really. 

Executive amendments 325 and 326 are simply 
technical amendments for clarity and consistency 
of drafting.

The purpose of amendment 327 is to ensure 
that, before making a permanence order, the court 
is satisfied that no one has the right to have the 
child reside with them or, if there is such a person, 
that residing with them is likely to be detrimental to 
the child’s welfare. 

The adoption policy review group recommended 
that the grounds for why the child cannot reside 
with a person who has parental responsibilities 
and rights should be either that there is no one 
with such rights or that residence with any of the 
persons with parental responsibilities and rights is 
likely to be seriously detrimental to the child’s 
health and development. 

Our amendment reflects the sense of that 
recommendation. On the first ground, that there is 
no one with parental responsibilities and rights, it 
was decided to restrict the right mentioned to that 
in section 2(1)(a) of the 1995 act, which is the right 
of the parent to have the child living with them or 
otherwise to regulate the child’s residence. 
Otherwise, it might have included a situation in 
which someone had parental rights—a 
grandparent with a contact order, for example—
but was not willing or able to exercise the right of 
residence. Such a situation would have prevented 
the court from making a permanence order. 

Likewise, the second ground needed to be 
restricted to the rights in relation to residence 
being likely to be seriously detrimental to the 
child’s welfare. The reference to welfare, rather 
than anything else such as health or development, 
is designed to tie in with similar provisions in 
sections 84 and 91.  
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Given that amendment 327 is similar to 
amendment 195, I ask Lord James to withdraw 
amendment 195 and the committee to support the 
other amendments in the group. 

Lord James Douglas-Hamilton: In view of the 
minister’s assurance, I seek to withdraw 
amendment 195. 

The Convener: Are members content? 

Fiona Hyslop: I am content that the amendment 
is withdrawn. However, it is important that our 
concern is expressed to the Presiding Officer that 
the sections on permanence orders will be subject 
to considerable amendment and discussion 
between stages 2 and 3. I hope that we can 
communicate to the Presiding Officer our concern 
that, if necessary, there is plenty of opportunity to 
revisit the issues at stage 3. 

The Convener: I am sure that the Presiding 
Officer looks carefully at the committee’s 
proceedings and will take note of that comment. 

Amendment 195, by agreement, withdrawn. 

Amendments 325, 281, 326, 130, 327 and 282 
moved—[Robert Brown]—and agreed to. 

Section 85, as amended, agreed to. 

Section 86—Representations 

The Convener: Amendment 196 has been 
debated already. 

Lord James Douglas-Hamilton: The minister 
accepted the amendment; I hope that he has not 
forgotten that. 

Amendment 196 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Amendment 328 moved—[Robert Brown]—and 
agreed to. 

Amendment 367 not moved. 

Section 86, as amended, agreed to. 

After section 86 

Amendment 329 moved—[Robert Brown]—and 
agreed to. 

11:15 
The Convener: Amendment 368 is in the name 

of Lord James Douglas-Hamilton. The minister 
indicated earlier that he would be willing to 
reconsider that amendment and discuss it further 
with Lord James. 

Robert Brown: Is that the linked amendment? 

Lord James Douglas-Hamilton: It is about the 
problem of having a multiplicity of court actions at 
the same time. 

The Convener: It is linked to amendment 193—
it was discussed when we considered that 
amendment. 

Mr Macintosh: Lord James Douglas-Hamilton 
asked the deputy minister to think about it. 

Lord James Douglas-Hamilton: During the 
discussion on the relevant group of amendments, 
the minister was about to respond to the point that 
amendment 368 seeks to address, but he did not. 
It was suggested that we could come back to it. It 
is about the problem of having a multiplicity of 
court actions on the same subject. 

Robert Brown: I do not think that amendment 
368 is linked to amendment 193 in the way that 
has been suggested. It is not an amendment that 
we are attracted to. I would be happy to discuss 
any implications of it with Lord James Douglas-
Hamilton if he thinks that I have missed any of the 
issues. I was not proposing to add it to our 
multiplepoinding discussion. 

Amendment 368 moved—[Lord James Douglas-
Hamilton]. 

The Convener: The question is, that 
amendment 368 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
4, Against 4, Abstentions 0. 

I have the casting vote. My general position is 
that I will not support an amendment unless it has 
a majority, so I vote to maintain the status quo. 

Amendment 368 disagreed to. 

The Convener: Amendment 369, in the name of 
Adam Ingram, is grouped with amendments 370 to 
373, 331, 332, 344, 345, 386 and 387. 

Mr Ingram: Amendment 369 is about the 
interaction of permanence orders, court orders 
and orders under the children’s hearings system, 
which is a complex area. I have tried to simplify 
matters—comprehensibly, I hope—not least to aid 
my understanding, so I ask the minister and 
members to bear with me. 

The key argument is that the bill does not 
establish a framework to regulate the 
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interrelationship of permanence orders and the 
children’s hearings system. Currently, decisions of 
children’s hearings take precedence over 
decisions of the courts on matters that are within 
the jurisdiction of the hearings system. Such 
matters include issues of contact and residence, 
which permanence orders are intended to cover. If 
the hearings system retains its powers, the 
purpose and operation of permanence orders 
could well be compromised. 

As a consequence, many agencies in the 
adoption field are fearful that permanence orders 
will not be taken up and used by local authorities. 
That fear is compounded by an apparent volte-
face by the Executive, which reversed its initial 
acceptance of the recommendations of the 
adoption policy review group. Amendments 369, 
372 and 373, which are designed to implement 
those recommendations, were drafted by BAAF 
Scotland. I understand that the same intention lies 
behind amendments 370 and 371, in the name of 
Lord James Douglas-Hamilton, although they are 
perhaps not as comprehensive. 

Amendment 369 lays down a framework for the 
legal relationship between, on the one hand, 
permanence orders and, on the other, child 
protection orders and secure accommodation 
decisions. The amendment stipulates that in cases 
in which a child is subject to a permanence order 
or an application for such an order, the local 
authority should apply for a court hearing when it 
wants to apply for a CPO or to place the child in 
secure accommodation. That is in contrast to the 
usual process, whereby a children’s hearing is 
held urgently. The court may remit matters to a 
hearing, but the point is that initial control of the 
permanence order and the arrangements that it 
makes for the child stays with the court that made, 
or is considering, the order. 

Amendment 372 amends the regulation of what 
a children’s hearing can and cannot do regarding 
the imposition of conditions in a supervision 
requirement in situations where a permanent order 
has been granted or is under consideration. 

Amendment 373 provides that the court should 
deal with all supervision requirements pending the 
final determination of the permanence order. 
Executive amendment 344 appears to attempt the 
same thing, but it does not provide enough of a 
framework. Subsection (2) of the new section that 
it proposes to insert simply says: 

“No supervision requirement … may be made or varied” 

while there is a permanence order application or 
variation application. The structure of the hearings 
system and of supervision requirements means 
that, at any time, a hearing review could be 
requested, including an annual review. If no 
annual review is held, a supervision requirement 

will lapse, which could leave the child without legal 
protection. 

Executive amendment 345 seeks to introduce 
interim orders, but local authorities would not 
generally welcome the termination of a supervision 
requirement unless and until a full order was 
granted. 

Amendment 387 is important because its 
purpose is to ensure that, once an application for a 
permanence order has been made or granted, a 
local authority is treated as a relevant person for 
the purposes of the hearings system. A local 
authority would apply for or be granted certain 
parental responsibilities and rights. The current 
definition would not include local authorities; 
including them does not take rights away from 
other relevant persons. 

I acknowledge that this is a complex area of the 
bill, but I move amendment 369. 

The Convener: I congratulate Lord James 
Douglas-Hamilton, who not only managed to lodge 
the first amendment for stage 2 but also has the 
last one: amendment 387. I invite him to speak to 
amendments 370, 371 and 387. 

Lord James Douglas-Hamilton: I thank the 
convener for those kind comments. 

The convener mentioned amendment 387. I 
hope that Adam Ingram will press his amendment 
369, which is important. If the local authority seeks 
or has parental responsibilities and rights, it 
requires to assume the role of parent for a child 
who is referred to a children’s hearing. Unless the 
authority is treated as the relevant person, there 
will be cases in which a child who is subject to a 
permanence order will not have a parent with 
responsibility to assist them at the hearing. 

Treatment as a relevant person is consistent 
with an authority having the responsibility of 
offering the child guidance. Furthermore, the 
decision of the hearing could impact on the 
responsibilities and rights that are held by the 
authority, which should be able to appear in the 
capacity of a person with responsibilities and the 
right to appeal. Amendment 387 is necessary to 
give the child and the local authority respectively 
their consistent rights. 

The purpose of amendment 370 is to avoid 
duplication between a children’s hearing and 
proceedings in court. Where such duplication 
might arise in relation to a permanence action, the 
logical place to deal with the issues is the court. 
The court must be able to respond to emergencies 
and to substitute its own orders for the provisions 
that would generally take place under a children’s 
hearing. 

Amendment 371 intends to avoid conflict or 
duplication between a permanence order that has 
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been decided in court and the results of a 
children’s hearing. Precedence is given to the 
court as a general rule, but there are two cases in 
which a hearing can make decisions to be put into 
practice unhindered. First, there is the provision 
for the hearing to add value to the overall 
arrangements for the child by making a 
recommendation that would not be open to the 
sheriff. For example, a court cannot order social 
work supervision. If it is thought that the child 
might benefit from attending a particular social 
work facility or project, it could be remitted to the 
hearing to decide that. Secondly, issues could be 
remitted to the children’s hearing if the court felt 
that they would be better handled by the hearing. 
Such a provision might be used to benefit only a 
small number of children but, nonetheless, it is 
important to leave the door open for the court to 
use its discretion. 

I am very sympathetic to the amendments in the 
name of Adam Ingram. 

Robert Brown: I am grateful to Lord James 
Douglas-Hamilton and Adam Ingram for raising an 
important discussion. However, as Lord James’s 
latter comments indicated, the amendments run 
the risk of getting us into quite a cumbersome 
position with an overelaborate involvement 
between the courts and the children’s hearings 
system. We need to be careful of that. 

I do not believe that the bill as it stands 
interferes in the processes either for child 
protection or for placing a child in secure 
accommodation. The adoption policy review group 
agreed that normal emergency procedures should 
apply for children who are the subject of a 
permanence order. For that reason, we did not 
include provisions in the bill on those issues and 
we do not think that such provisions should be 
added. Also, it is very unlikely that a child 
protection order would be required for a child who 
is subject to a permanence order. Such measures 
might be necessary prior to the order being 
made—indeed, a permanence order may have 
been obtained because of such matters—but, 
once the order is granted, the local authority will 
be able to determine the child’s residence and will 
be in a much stronger position to protect the 
welfare of the child. Different situations come into 
play in those two cases. 

Amendment 371, in the name of Lord James, 
and amendment 372, in the name of Adam 
Ingram, are nearly identical. That shows—my 
notes say—that great minds think alike. Both 
amendments aim to restrict the jurisdiction of the 
children’s hearings system when a permanence 
order or an application for such an order has been 
made. Executive amendment 344 aims to make 
similar provision for the period in which there is a 
live application. Although little separates us on 

what should be done when an application is 
pending, we prefer amendment 344, as members 
might expect, because it will achieve the same 
effect in shorter compass. We note that 
amendments 371 and 372 would give an explicit 
power to the principal reporter to apply to the 
court. We think that such a power might already 
be implicit, but we will reconsider the issue and 
consider whether a stage 3 amendment is 
necessary. 

However, the real question is whether to make 
similar provision for the period after the 
permanence order has already been granted. A lot 
of thought was given to the matter by both the 
Executive and the adoption policy review group, 
but the matter is one of the relatively few issues on 
which the group did not come to a fully agreed 
view. The Executive’s response to the group’s 
report stated that we were minded to accept the 
majority view that, as Lord James and Adam 
Ingram have argued, such provision should also 
apply for the period after a permanence order has 
been granted. However, on further reflection, we 
have concluded—this is my personal view as 
well—that that is not the best way forward. Let me 
explain why. 

Restricting access to the children’s hearings 
system would put the child concerned on a 
different footing from all other children. Other 
things being equal, we think that that would be 
unfortunate because children’s hearings provide a 
valuable service for children. Nevertheless, we 
accept the case for placing such children in a 
different position while an application for a 
permanence order is in train as, within a finite 
period of time, a decision will be taken on the 
application. If the permanence order application 
could run in parallel with a children’s hearing, 
there would be a real risk that the decisions taken 
in the two fora would send the child in two different 
directions. We accept that argument for the period 
during which an application is pending. 

However, different arguments apply once a 
permanence order has been granted. After the 
decision has been taken, we are no longer in a 
position in which two different tribunals could 
consider essentially the same issue at the same 
time and come to different conclusions. Once a 
permanence order has been made, it will ordinarily 
last until the child reaches the age of 18. 
Restricting access to the children’s hearings for 
the months before a permanence order application 
is finally resolved is one thing; to allow such a 
restriction for the rest of the child’s protected 
period of youth is another. 

For example, a permanence order might be 
made for a boy of eight who, some years later 
during puberty, gets into difficulties through 
truancy or petty offending. Such things are 
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precisely the sort of issues that the children’s 
hearing is better placed to handle than the court. I 
suggest that there would be little advantage in 
going via the court to end up back at the children’s 
hearing in the first place. I accept that the 
amendments in the name of Lord James and 
Adam Ingram would not wholly prevent such a 
child from being dealt with by the hearings system, 
but they would certainly provide a more 
cumbersome procedure involving a court process 
in which legal aid considerations might need to be 
taken into account. I am not a believer in 
unnecessary processes that do not achieve 
anything at the end of the day. I do not think that 
such a procedure is desirable or in the best 
interests of the child, which is what we must 
remain focused on. 

Where birth parents retain some parental 
responsibilities and rights under the permanence 
order, they would still be relevant persons for the 
children’s hearing, with a right to trigger a review 
every three months. I accept that it is conceivable 
that a birth parent in such a situation might use 
such a right to seek a review of, say, contact 
arrangements and that, in principle, the hearing in 
such a situation might come to a decision that was 
arguably undesirable, but there are ways of 
remedying that. 

The local authority will have parental 
responsibilities and rights under the permanence 
order and will be able to appeal to the sheriff if 
something goes wrong or if the decision is clearly 
unreasonable. Remedies will be available in the 
normal way, without the court having to be 
involved. Perhaps even involving the court would 
not prevent the situation. If a local authority 
believes that birth parents are abusing the 
parental responsibilities and rights that have been 
left with them by the court—for example by making 
vexatious applications to the children’s hearing—
the local authority will be able to seek to have the 
permanence order varied to remove those residual 
responsibilities and rights. Again, a way forward 
will be available in dealing with such situations. 

11:30 
Difficulties arise in the interpretation of 

amendments 371 and 372, both of which would 
provide that any requirement must not conflict with 
the permanence order. However, when there is 
only an application, there will be no order and 
therefore no restriction, so that is not an issue. I 
ask the committee to reject those amendments, if 
they are moved, and to support amendment 344. 

Amendment 373 picks up from amendment 372. 
Its broad effect would not be dissimilar to that of 
Executive amendment 344, but there are 
important distinctions. Under amendment 373, the 
sheriff or perhaps even a Court of Session judge 

would assume functions that are otherwise carried 
out by a children’s hearing. That raises issues 
about the impact on judicial resources. Is that the 
best way in which to deal with the issue? Should 
we have a potential for such matters to go to the 
Court of Session and is the sheriff best placed to 
handle such matters? Those issues arise against 
the background that the children’s hearings and 
the principal reporter have a particular expertise 
that the judiciary does not necessarily have. That 
is why cases are sent to children’s hearings for 
advice in many situations. 

Under Executive amendment 344, the children’s 
hearing would continue to review the case and 
could revoke or continue the requirement. An 
existing supervision requirement will be able to 
remain in place and could be continued by the 
children’s hearing unchanged. I think that Adam 
Ingram suggested that that could not happen, but 
it will be possible. There will be provision for 
continued protection of the child in that event. 
However, if the children’s hearing wished to vary 
the supervision requirement, the principal reporter 
would have to refer the matter back to the court, 
which could then, if it saw fit, under subsection (3) 
of the section that amendment 344 would insert, 
remit the matter back to the children’s hearing, 
which could then vary the supervision 
requirement. We believe that that is a better 
approach. In that light, I hope that Adam Ingram 
will not move amendment 373. 

Amendment 331 will allow the court to revoke a 
supervision requirement when it makes a 
permanence order. That reflects a 
recommendation from the adoption policy review 
group and parallels the court’s ability under 
section 38 when making an adoption order. 
Amendment 332 will establish that a supervision 
requirement or other court order that is made after 
a permanence order will take precedence over the 
local authority’s powers to exercise parental 
responsibilities or rights under the permanence 
order. Existing case law has reached that 
conclusion in relation to supervision requirements 
and other orders, but it is helpful to put beyond 
doubt the position of local authorities in relation to 
permanence orders. The provision is similar to 
section 3(4) of the 1995 act, which will continue to 
apply in relation to persons other than a local 
authority who have parental responsibilities or 
rights, even if those have been given under a 
permanence order. 

Amendment 345, which follows on from 
amendment 344, will restrict the ability of the 
children’s hearing to make supervision 
requirements. It will enable the court to make 
interim orders that cover matters such as contact 
and residence when such an order is in the best 
interests of the child. The court will also be able to 
order that a pre-existing supervision requirement 
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that would otherwise conflict with the terms of the 
interim order shall cease to have effect. 
Amendment 386 is technical. 

Amendment 387, which was lodged by Lord 
James, would make a local authority a relevant 
person for a children’s hearing when it has applied 
for a permanence order or when such an order 
has been granted. As such, the authority would 
automatically have a clear right to participate in 
children’s hearings and to appeal to the sheriff on 
any decision of the hearing. That is an interesting 
proposition but, in practice, a local authority should 
always be represented at a hearing anyway, so 
that part of the amendment would not be a 
change, although the right to appeal would be. 
The amendment would give the local authority title 
to appeal by giving it the right and obligation to 
attend a children’s hearing and to dispute the 
grounds of referral. 

It seems to us unnecessary to make a local 
authority a relevant person when a permanence 
order has simply been applied for. That prejudges 
the outcome of the application and assumes that a 
permanence order will always be made, when it 
might not be. Once a permanence order has been 
made, some parental responsibilities and rights 
will be vested in the local authority. Under the 
1995 act, that is one of the criteria for being a 
relevant person. Accordingly, only a small 
amendment is needed to provide that parental 
responsibilities and rights are assigned under the 
bill. We intend to produce an amendment at stage 
3 to ensure that that happens. 

Lord James has introduced a relevant 
consideration, which has in part been dealt with 
and which in part requires a small amendment. I 
hope that, in view of that assurance, he will be 
prepared not to move amendment 387 and will 
allow us to deal with the residual little bit at stage 
3.

Mr Macintosh: The committee flagged up the 
overlap between the responsibilities of the 
children’s hearings system and the adoption 
system as an area of concern at stage 1. I echo 
the comment that Lord James made at the outset, 
and Fiona Hyslop’s comments. We understand the 
section on permanence orders as well as we can, 
but because there have been many changes, we 
would welcome a chance to discuss it with the 
minister after stage 2, when we have absorbed all 
the changes. 

There are three competing sets of amendments, 
which all aim to separate the children’s hearings 
system and the adoption process. The 
amendments in the name of Lord James and 
those in the name of Adam Ingram seek to put in 
place a framework. I was attracted to that idea, but 
the minister argued convincingly that the bill 
should not be too complex or overlegalistic. 

However, I am concerned that we still run the risk 
that the adoption process will be derailed by a 
referral to the children’s hearings system. That is 
what happens at present, and it is not in anybody’s 
interest. 

I do not think that that is the minister’s intention 
and I accept that he made a good argument that 
we should not overinvolve the courts in the matter. 
However, I would welcome an assurance that we 
will be able to discuss the matter with the minister 
before stage 3. 

Robert Brown: Ken Macintosh’s observations 
about the possibility of the adoption process being 
derailed are not valid. As I said, we are trying to 
separate the pending situation from the situation in 
which permanence orders or whatever are in 
place. That is a valid and proper distinction and an 
important distinction of principle in that regard. 
Assuming that we have got it right, that should not 
cause us any problems. 

Ken Macintosh accepted, I think, my point that 
we should not involve the court unnecessarily in 
the later procedures. I am more than happy to talk 
to him or to any member of the committee if they 
continue to have concerns about the matter. 
However, when we see the bill as amended at 
stage 2, it will be easier to see the framework 
within which the thing will operate and to decide 
whether there are any concerns about that. 

Mr Ingram: I agree with everything that Ken 
Macintosh said, and I welcome what the minister 
said in response. It would be useful to have a 
session with the minister when we have the bill as 
amended at stage 2. I find it difficult to follow the 
effect on the bill of the Executive’s amendments 
and our own representations. 

I accept the minister’s point that the adoption 
process will not be derailed by a referral to the 
children’s hearings system. I am pleased that he is 
considering lodging an amendment at stage 3 to 
deal with the issue that is raised in amendment 
387. I accept that Executive amendment 344 deals 
with the points that I raised in amendment 373, but 
I would still like the opportunity to reflect on what 
the minister said. There are a lot of points for us to 
assimilate with a view, perhaps, to examining the 
matter again at stage 3. On that basis, I seek to 
withdraw amendment 369 and I will not move my 
other amendments in the group. 

Amendment 369, by agreement, withdrawn. 

Amendments 370 to 373 not moved. 

Section 87—Effect of order on existing orders 

Amendment 330 moved—[Robert Brown]—and 
agreed to. 

Section 87, as amended, agreed to. 
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After section 87 

Amendments 331 and 332 moved—[Robert 
Brown]—and agreed to. 

The Convener: Amendment 197, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 374. 

Lord James Douglas-Hamilton: Amendment 
197 is necessary to deal with the eventuality that, 
when making a permanence order, the court has 
seen fit to leave some parental rights or 
responsibilities with someone who already has 
them or to give such responsibilities and rights to 
someone new. As the bill stands, the permanence 
order would transfer most of those responsibilities 
and rights to the applicant local authority. In 
general, that will be appropriate for any child, but 
the amendment allows for a degree of flexibility 
when the circumstances justify that. 

I move amendment 197. 

Robert Brown: I am grateful to Lord James 
Douglas-Hamilton for lodging amendment 197. He 
has explained that it is designed to ensure that the 
local authority does not act by itself with regard to 
a child when there are other people with an 
interest. Although we agree with that in principle, 
we think that the matter should be the subject of 
guidance and good practice, rather than primary 
legislation. 

The amendment fails to provide for what the 
authority must do once it has ascertained the 
views of the person or persons concerned. There 
could be a tick-box element to that. It is not clear 
how an “important decision”, to which the 
amendment refers, would be defined. Those are 
small quibbles, but allowing birth parents with 
remaining parental responsibilities and rights to 
exercise them only with the consent of the local 
authority—which is what the amendment says—
might allow the local authority to subvert the 
court’s intention by refusing to allow contact, for 
example. The remedy is to ask the court to vary 
the terms of the permanence order, if it is not 
working properly in practice. In view of the points 
that I have made and the prospect of dealing with 
the underlying concern in guidance, I hope that 
Lord James will withdraw amendment 197. 
However, I accept the point that he makes. 

The purpose and effect of Executive amendment 
374 is to mirror section 2 of the 1995 act and to 
provide that, where two or more persons have a 
parental right in relation to a relevant child, one of 
them may exercise that right without the consent 
of the other or others, unless the order vesting the 
right provides otherwise. That aligns the 
permanence order with situations in which a 
child’s natural parents are generally able to act 
independently of each other in the best interests of 
the child. Obviously, there is an assumption that 

those exercising the powers will act responsibly 
and consult as necessary. If the court considers 
that there should be consultation in relation to the 
exercise of responsibilities and rights, under 
subsection (3) of the proposed new section it can 
provide for that when making the permanence 
order. If it does not believe that a parental right will 
be exercised properly, it should not grant it in the 
first place. 

Lord James Douglas-Hamilton: If the point is 
valid for guidance, why is it not valid for the face of 
the bill? I accept that this is a matter of balance 
and judgment. However, given that the minister 
accepts the point, I think that including it in the bill 
would be better than including it in guidance. 

Robert Brown: The aim is to avoid 
unnecessarily complex formal arrangements. 
What the member seeks should happen in the 
context of the on-going contacts that the local 
authority and others will have. That is easier if the 
provision is included in guidance rather than in the 
bill. No one would argue that it could not be made 
on the face of the bill but, in the context of what we 
seek to do, it is unnecessary for us to head in that 
direction. Amendment 197 would formalise the 
issue unnecessarily, although I readily accept that 
there are different views on the matter. There is 
also the issue of consistency with the 1995 act, 
which does not include formal arrangements of 
this sort. As Lord James Douglas-Hamilton knows, 
the 1995 act is the primary act that sets out the 
structures for relations with children and parents. 

11:45 
Lord James Douglas-Hamilton: In view of the 

minister’s assurance, I will not press the 
amendment at this stage. I note what he has said, 
but I may return to the issue at stage 3. 

Amendment 197, by agreement, withdrawn. 

Section 88—Effect of marriage or civil 
partnership on order 

Amendment 333 moved—[Robert Brown]—and 
agreed to. 

After section 88 

Amendment 374 moved—[Robert Brown]—and 
agreed to. 

Section 89—Variation of ancillary provisions in 
order 

Amendment 198 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Amendments 283, 284, 334 and 335 moved—
[Robert Brown]—and agreed to. 
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The Convener: I suspend the meeting for five 
minutes. 

11:46 
Meeting suspended. 

11:53 
On resuming— 

The Convener: We are making reasonable 
progress, but we have still quite a long way to go.  

Amendment 336, in the name of the minister, is 
grouped with amendments 338 and 351. 

Robert Brown: This group of amendments 
relates to considerations that a court must apply 
when making decisions about permanence orders. 
Amendment 336 sets out the factors that a court 
must consider when deciding whether and how to 
vary the ancillary provisions in a permanence
order. Amendments 338 and 351 apply the same 
factors to, respectively, an application to amend a 
permanence order to include authority for adoption 
and an application for revocation of a permanence 
order. The considerations that a court should 
apply when making a permanence order are those 
that are set out in subsection (4), paragraphs 
(5)(a) and (5)(b) and subsection (6) of section 85. I 
read them out earlier, so I will not do that again. 

It is important that considerations when varying, 
amending or revoking a permanence order tie in 
with those for making an order, so that the child is 
treated consistently by the process. I therefore ask 
the committee to support the amendments. 

I move amendment 336. 

Amendment 336 agreed to.  

Section 89, as amended, agreed to.  

Section 90—Amendment of order to grant 
authority for child to be adopted 

Amendment 199 moved—[Lord James Douglas-
Hamilton]—and agreed to.  

Amendments 337 to 339 moved—[Robert 
Brown]—and agreed to.  

Section 90, as amended, agreed to.  

Section 91—Proceedings 

Amendment 200 moved—[Lord James Douglas-
Hamilton]—and agreed to.  

Amendment 375 not moved.  

Amendments 201 and 202 moved—[Lord James 
Douglas-Hamilton]—and agreed to.  

The Convener: Amendment 340, in the name of 
the minister, is in a group on its own.  

Robert Brown: Amendment 340 is a technical 
amendment that provides clarity and consistency 
of expression throughout the bill.  

I move amendment 340.  

Amendment 340 agreed to.  

Amendments 285 and 341 moved—[Robert 
Brown]—and agreed to.  

Amendment 203 moved—[Lord James Douglas-
Hamilton]—and agreed to.  

The Convener: Amendment 131, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 342. If amendment 131 is agreed to, I 
cannot call amendments 342 and 343, because 
they will be pre-empted.  

Lord James Douglas-Hamilton: Amendment 
131 would remove the necessity for a material 
change in circumstances before there can be a 
variation of a permanence order, and would 
substitute a test that the applicant must show 
cause. The substituted test is consistent with the 
recommendation of the adoption policy review 
group that an application should be possible when 
there is some good reason. A material change in 
circumstances may not be a good reason—for 
example, where there has been a death in the 
family and the child’s security should not be further 
disrupted. There may be a reason in the absence 
of a material change—for instance, where the 
circumstances are the same but a promise has not 
been kept. I submit that the wording of 
amendment 131 is better than the existing 
wording.  

I move amendment 131.  

Robert Brown: We accept, in principle, the 
point that Lord James Douglas-Hamilton makes, 
but we have approached the matter differently. As 
he says, the test of showing cause was suggested 
by the adoption policy review group. I remind the 
committee that the object of requiring an applicant 
other than the local authority to obtain the leave of 
the court to apply for variation of a permanence 
order is to protect the order from repeated and 
vexatious interference from parties who may not 
have supported the granting of the permanence 
order in the first place. That is an important 
consideration.  

If everything was done properly when the order 
was granted, usually the only relevant ground for 
varying the order would be that the circumstances 
had changed. That is what is provided for in the 
bill at present, and rightly so. In addition, that 
reflects the current test, under section 25 of the 
Adoption (Scotland) Act 1978, which also allows 
for applications for the revocation of freeing 
orders. However, we have taken account of the 
comments made at stage 1 and have lodged 
amendment 342, which broadens the 
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circumstances, to echo some of Lord James 
Douglas-Hamilton’s comments. That will allow 
those who consider that they have some other 
valid reason for applying for variation to seek the 
leave of the court, even though there has not been 
a material change of circumstance. Although the 
phraseology is different, I think that amendment 
342 will achieve the effect that Lord James seeks 
while maintaining the primacy of the material 
change of circumstances aspect.  

I hope that that explanation will encourage Lord 
James Douglas-Hamilton to withdraw amendment 
131. 

Lord James Douglas-Hamilton: I am grateful 
to the minister for his response and for accepting 
in principle amendment 131. If I may say so, it 
appears that amendment 342 may have been 
lodged in response to amendment 131. Although 
he did not say that, I hope that that was the case. 
In any case, in light of the minister’s assurances, I 
am delighted not to press amendment 131.  

Amendment 131, by agreement, withdrawn.  

Amendments 342 and 343 moved—[Robert 
Brown]—and agreed to.  

Section 91, as amended, agreed to.  

After section 91 

Amendments 344 and 345 moved—[Robert 
Brown]—and agreed to.  

Section 92—Duty of adoption agency to apply 
for variation or revocation 

Amendment 204 moved—[Lord James Douglas-
Hamilton] and agreed to.  

12:00 
The Convener: Amendment 346, in the name of 

the minister, is grouped with amendments 348 and 
349. 

Robert Brown: The purpose and effect of 
amendments 346, 348 and 349 are to make clear 
that the local authority is required to seek variation 
or revocation of the permanence order only if the  
“material change in the circumstances”  

referred to in section 92(1) indicates that the order 
ought to be varied or revoked. As the provision 
stands, a local authority would be required to 
apply for a variation even if the change in 
circumstances did not affect the provisions of the 
permanence order, which would be undesirable. 
The right of anyone other than a local authority to 
make an application in accordance with sections 
89 and 91 is not affected. 

I move amendment 346. 

Amendment 346 agreed to.  

Amendments 347, 132, 348 and 349 moved—
[Robert Brown]—and agreed to.  

Section 92, as amended, agreed to.  

Section 93—Revocation 

The Convener: I call amendment 186, in the 
name of Lord James Douglas-Hamilton. 

Lord James Douglas-Hamilton: I cannot recall 
whether the minister said that he would accept the 
amendment.  

Robert Brown: I think I said that we would not 
accept it, but I cannot remember why. 
[Interruption.] I am told that it is paralleled by an 
Executive amendment that effectively has the 
same intent and purpose.  

Amendment 186 not moved.  

Amendment 350 moved—[Robert Brown]—and 
agreed to. 

Amendment 205 moved—[Lord James Douglas-
Hamilton]—and agreed to.  

Amendment 351 moved—[Robert Brown]—and 
agreed to. 

Section 93, as amended, agreed to.  

Section 94—Revocation: order to be made 
under section 11 of 1995 Act 

Amendment 352 moved—[Robert Brown]—and 
agreed to. 

Amendment 187 not moved. 

Section 94, as amended, agreed to.  

After section 94 

Amendment 188 not moved.  

The Convener: Amendment 376, in the name of 
the minister, is grouped with amendments 353, 
377 and 379.  

Robert Brown: Amendment 376 has been 
lodged to ensure that the relevant people in the life 
of a child who is the subject of a permanence 
order with authority to adopt are notified as soon 
as possible of significant changes in the child’s life 
in relation to adoption. The relevant people are 
defined as those whose consent was originally 
required to be obtained or dispensed with when 
the permanence order was first made. The 
significant changes are that the child has been 
placed for adoption, has been adopted or has 
ceased to be placed for adoption. Individuals may 
give notice to the authority that, having given their 
consent to adoption, they do not want any further 
information. The amendment provides for that, too. 
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The purpose of amendment 353 is simply to 
clarify the requirements for notification of an 
application for a permanence order with which 
section 97(2) is concerned. Section 97(2) provides 
for notice to be given to persons mentioned in 
section 97(3), who are those persons whose 
consent would be required to be given or whose 
consent may be dispensed with in relation to the 
making of an order. Such consent is required only 
in the context of an application for a permanence 
order granting authority to adopt. Amendment 353 
provides clarity in section 97(2) of the nature of the 
application that is referred to.  

Provision for notice in relation to other 
applications for permanence orders will be made 
in rules of court, and I am happy to support Adam 
Ingram’s amendments 377 and 379. 

I move amendment 376. 

The Convener: Consensus is breaking out all 
over. I invite Adam Ingram to speak to 
amendments 377 and 379. 

Mr Ingram: Amendments 377 and 379 are 
about court rules for permanence orders and 
adoption and are in accordance with the 
Executive’s acceptance of the adoption policy 
review group’s recommendations to improve the 
system and reduce delays. I am pleased that the 
minister accepts the amendments. 

Robert Brown: I like to bring joy to the world. 

Amendment 376 agreed to. 

Sections 95 and 96 agreed to. 

Section 97—Permanence orders: rules of 
procedure 

Amendment 353 moved—[Robert Brown]—and 
agreed to. 

Amendment 377 moved—[Mr Adam Ingram]—
and agreed to. 

Section 97, as amended, agreed to. 

Section 98—Notification of proposed 
application for order 

The Convener: Amendment 133, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 189. 

Lord James Douglas-Hamilton: Amendment 
133 would clarify section 98(2)(b). The provision is 
ambiguous and could be interpreted as meaning 
that the local authority would have to provide the 
father with information relating to the processes for 
applying himself for the order in question. The 
amendment would clarify that the father could be 
given information on the whole permanence order 
process. 

I am sympathetic to amendment 189. It would be 
desirable to give an unmarried father without 
parental responsibilities and rights stemming from 
the 1995 act the classification of a relative. That 
would allow the court to consider his rights on an 
equivalent basis to those of other relatives, should 
it wish to do so. I support amendment 189. 

I move amendment 133. 

Mr Ingram: Amendment 189 is an amendment 
to section 111, which lists the interpretation of 
terms that are used in the bill. The relevant term 
here is “relative”. The bill states that a relative 
“in relation to a child, means a grandparent, brother, sister, 
uncle or aunt”. 

Amendment 189 would include an unmarried 
father in that list. That is in line with previous 
discussions that the committee has had, especially 
at stage 1. We have suggested that unmarried 
fathers are a potential resource that has not been 
tapped into in the past and that we should 
consider doing so. 

Ms Byrne: I speak in support of amendment 
189. The issue that it deals with has been raised 
throughout stages 1 and 2. It is important to 
acknowledge the fact that the law was changed 
with the Family Law (Scotland) Act 2006 and that 
there are fathers who did not get retrospective 
parental rights and responsibilities. Because of 
issues relating to drug misuse, alcohol abuse and 
the breakdown of relationships, some of those 
fathers have perhaps never had the opportunity to 
have access to their children, not because of their 
wrongdoing but because—as we know happens 
quite often—children can be used as weapons in 
acrimonious situations. That is not to say that we 
do not acknowledge that the rights of the child are 
paramount. However, we think that the unmarried 
father should be recognised as a relative, along 
with the others in the list—aunts, uncles, 
grandparents and so on. The unmarried father 
should be given the opportunity to be involved if—I 
stress that this is often the case—he has not done 
anything wrong. 

To be consistent with everything else that we 
have said about parental responsibilities and rights 
it is important that we acknowledge fathers who do 
not have those responsibilities and rights. As the 
bill stands, an unmarried father would be left 
having to go to court to gain parental 
responsibilities and rights if, for example, the 
mother died or was deemed by the local authority 
not to be capable of looking after the child. 
Amendment 189 would provide consistency. 

Robert Brown: The words “for applying”, which 
amendment 133 seeks to remove, indicate that the 
duty falling on the local authority is to ensure that 
the unmarried father without parental 
responsibilities and rights is properly informed of 
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how he can seek to be involved, should he wish to 
be, in the court’s consideration of an application 
for a permanence or adoption order. The duty 
does not extend as far as, for example, providing 
information about the type of adoption support 
dealt with elsewhere in the bill. 

The proposal in amendment 133 to remove the 
words “for applying” would leave the text referring 
to
“prescribed information relating to the processes for the 
order in question.” 

We think that that is too vague to capture what is 
intended. 

Of course, an unmarried father without parental 
responsibilities and rights will never be able to 
apply for a permanence order—that rests with the 
local authority. It is also extremely unlikely that he 
will apply for an adoption order. Following the 
Family Law (Scotland) Act 2006, the natural 
course would be to seek to acquire parental 
responsibilities and rights through being registered 
as the father. Therefore, the information that 
ministers intend to prescribe is information 
concerning the application process, including the 
process of considering that application, to provide 
the unmarried father with an understanding of the 
process and to enable him to make decisions 
about his possible involvement in the proceedings. 

Against that background, I hope that Lord James 
Douglas-Hamilton will withdraw amendment 133. 

The effect of amendment 189 is to include 
unmarried fathers who do not have parental 
responsibilities and rights in the bill’s definition of 
“relative”. Currently, the definition of “relative” in 
the bill is as follows: 

“a grandparent, brother, sister, uncle or aunt (in each 
case whether of the full blood or the half-blood or by 
affinity).” 

The adoption policy review group gave particular 
consideration to the position of unmarried fathers 
without parental responsibilities and rights and 
recommended extending certain rights to them. 
The bill reflects that, and such fathers are given 
new rights to be notified when an application for 
an adoption order or permanence order is made. 
However, we do not believe that it is right that we 
should simply place unmarried fathers without 
parental responsibilities and rights in the same 
position as other relatives of a child. We are not 
altogether unsympathetic to the position of such 
fathers and we have made particular provision for 
them in the bill where we consider that to be 
appropriate, but we do not think that we want to go 
as far as is suggested by amendment 189. I hope 
that Adam Ingram will accept that the current 
balance is right and will therefore be prepared not 
to move amendment 189. 

Lord James Douglas-Hamilton: In the light of 
the minister’s comments, I will not press 
amendment 133. 

Amendment 133, by agreement, withdrawn. 

The Convener: I am sure that members all 
remember day 1 of stage 2 consideration of the 
bill, in the dim and distant past, when we debated 
amendment 134 with amendment 130. 

Robert Brown: I am sure that it is a very 
sensible amendment, which I am happy to move 
formally.

Amendment 134 moved—[Robert Brown]—and 
agreed to. 

Section 98, as amended, agreed to. 

Section 99 agreed to. 

Section 100—Making of adoption order no 
longer to be bar to making of contact order 

The Convener: Amendment 135, in the name of 
Lord James Douglas-Hamilton, is grouped with 
amendment 136. 

Lord James Douglas-Hamilton: Amendment 
135 would widen the application of section 100. 
New section 11(3)(aa), which will be inserted into 
the 1995 act by section 100, limits the scope of the 
section to contact orders. Is it necessary to limit 
applications? In some cases, applications for other 
orders may be justified. For example, if an 
adoptive parent dies, a birth parent may seek to 
have the child returned to live with him or her. The 
law should be flexible in those cases, depending 
on the circumstances. 

Amendment 136 would ensure that the leave of 
the court would be sought. That requirement 
would mean that applications would have to 
overcome an additional hurdle, which would 
ensure that the process would not be abused and 
would act as a safeguard. 

I move amendment 135. 

12:15 
Fiona Hyslop: On a technical point, amendment 

136 seeks to introduce into section 100 the term 
“with the leave of the court”, 

which is used in other sections of the bill. The 
Faculty of Advocates has suggested that we 
should not pepper the proposed legislation with 
references to concepts that are alien to Scots law. 
In any case, given that we have accepted the term 
elsewhere in the bill, why should it be reproduced 
here? 

Robert Brown: Amendments 135 and 136 
address two different matters. On amendment 
135, I am concerned that its terms might threaten 
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the stability of an adoptive family. Although it now 
overlaps with contact, adoption means quite a 
substantial change in legal status, and knowing 
that a birth parent was able to apply for parental 
responsibilities and rights could represent a threat 
looming over an adoptive family and reduce the 
child’s feeling of stability and belonging. Of course, 
instilling that sense of stability and belonging is 
one of the themes that run through the bill. 

Providing contact with a birth parent is a very 
different proposition from providing birth parents 
with responsibilities and rights that might 
undermine the adoption, and we are reluctant to 
go in that direction. If, for example, the adoptive 
parents have died or the adoption has irrevocably 
broken down, other options, such as applying for 
an adoption order, are open to a birth parent who 
wants to regain parental responsibilities and rights. 
I know that that sounds a bit odd, but given the 
substantial change in legal status conveyed in the 
adoption order, it is the appropriate method for 
dealing with what would be a relatively rare but, 
again, substantial change in position. It is right, 
therefore, that people who have lost parental 
responsibilities and rights should be able, through 
a application made under section 11 of the 1995 
act, to apply for contact—and nothing else. 
Protecting the stability of the adoptive family is 
crucial and even the addition of a requirement to 
seek leave from the court would not achieve that if 
the terms of a section 11 application were made 
so wide. I hope that Lord James Douglas-Hamilton 
accepts those representations and ask him to 
withdraw amendment 135. 

We are prepared to support amendment 136, 
which seeks to require that “leave of the court” be 
obtained before a person can apply for a contact 
order. Such a provision, which has been 
discussed before, would prevent a person from 
making repeated, unwarranted or vexatious 
applications and provide adoptive families with a 
measure of protection. If a person had genuine 
cause for seeking a contact order in the best 
interests of the child, the court would no doubt 
grant leave to apply. However, amendment 136 
sets out an important safeguard that balances the 
security of the adoptive family and the rights of 
those who have lost parental responsibilities and 
rights.  

I do not entirely agree with Fiona Hyslop’s 
comment that amendment 136 refers to a concept 
that is alien to Scots law. It is becoming more 
common in different legal procedures and has 
certainly applied to a range of situations for many 
years. 

Lord James Douglas-Hamilton: I am grateful 
to the minister for accepting amendment 136. I do 
not intend to press amendment 135. 

Amendment 135, by agreement, withdrawn. 

Amendment 136 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Section 100, as amended, agreed to. 

Section 101—Rules: appointment of curators
ad litem and reporting officers 

The Convener: Amendment 182, in the name of 
Lord James Douglas-Hamilton, is in a group on its 
own. 

Lord James Douglas-Hamilton: Amendment 
182 seeks to provide for regulations that relate to 
curators ad litem and reporting officers, who 
perform extremely important roles in adoption 
proceedings and, prospectively, in proceedings on 
permanence orders, by carrying out independent 
inquiries on behalf of the court and by witnessing 
the necessary consents. Most appointees are 
solicitors—I point out that I do not, as a non-
practising Queen’s counsel, have to declare an 
interest—and many perform their roles 
conscientiously and effectively with almost no 
remuneration. As solicitors can no longer afford to 
work virtually pro bono, the system is at risk of 
breaking down and therefore needs to be put on a 
proper professional footing. I would be grateful if 
the minister could examine what I believe to be a 
major issue. 

I move amendment 182. 

Mr Macintosh: Although the committee chose 
not to pursue it, the issue was highlighted by 
witnesses at stage 1 as an on-going concern. 

Robert Brown: Lord James raises an important 
issue, although it seems to sit slightly oddly with 
some of the other provisions in the bill. I will 
explain a little of the background. As Lord James 
rightly says, curators ad litem and reporting 
officers carry out important functions, without 
which the adoption system would be unable to 
work. Current arrangements for training, recruiting 
and paying them are carried out by individual local 
authorities—it is a localised system and the 
authorities are responsible for paying the fees 
through regulation 10 of the Curators ad litem and 
Reporting Officers (Panels) (Scotland) Regulations 
2001. Lord James will be glad to know that. Those 
regulations were made under section 101 of the 
Children (Scotland) Act 1995. 

As has been said, there is concern about the 
level of reimbursement of solicitors who act in 
those capacities. There is no standard rate of 
reimbursement in legislation: the Convention of 
Scottish Local Authorities publishes recommended 
rates, but they are not always considered to be a 
fair return for the work that is done, especially in 
complex cases. 

Section 101(1) of the 1995 act relates to panels 
of persons from whom curators ad litem may be 
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appointed under section 58 of the 1978 act. 
Section 101 of the 1995 act will be amended, all 
being well, as part of amendment 360 in the final 
grouping of minor amendments, to relate to 
curators ad litem and reporting officers appointed 
in accordance with section 101 of the bill. There 
are several 101s to mention, which confuses 
matters. 

The power in the 1995 act, once updated, will be 
sufficient to enable regulations to address matters 
of appointment and training and to make provision 
for payments of expenses. Although the word 
“expenses” is used, in practice it represents a 
fee—although some people regard it as a rather 
meagre fee—rather than a reimbursement of 
travel costs and the like. 

We are sympathetic to the need to ensure that 
the people who perform this invaluable function 
are properly reimbursed. I give Lord James my 
assurance that we will consult fully on any new 
regulations so that we can ensure that we address 
problems in the system. We have to consider 
things in the round. Such officers appear in a 
number of different contexts—for example, as 
safeguarders in the children’s hearing system. 
There will be wider implications that we might want 
to address, too. This is not a matter for further 
amendment to the bill, but we will have to consider 
the current powers. I undertake to do that in the 
context of new regulations. 

Lord James Douglas-Hamilton: Is the minister 
saying that the matter will be covered in relevant 
regulations in due course? 

Robert Brown: Yes. 

Lord James Douglas-Hamilton: In that case, I 
am grateful to the minister for acknowledging the 
importance of the principle behind amendment 
182 which, as Ken Macintosh said, has been 
mentioned by witnesses. I will not press 
amendment 182. 

Amendment 182, by agreement, withdrawn. 

Section 101 agreed to. 

Section 102 agreed to. 

After section 102 

The Convener: Amendment 4, in the name of 
Lord James Douglas-Hamilton, was debated with 
amendment 177 on day 1. 

Lord James Douglas-Hamilton: I think that I 
made it clear that I would, in the light of the 
assurances that have been given, support Adam 
Ingram’s amendment but not move my own. 

Amendment 4 not moved. 

The Convener: Amendment 7, in the name of 
Lord James Douglas-Hamilton, is grouped with 

amendment 6. 

Lord James Douglas-Hamilton: Amendment 7 
relates to fostering. It was lodged as a result of 
representations from the Fostering Network and 
Barnardo’s. Those organisations are naturally 
anxious about the matter, because there is 
evidence that a significant proportion of children 
who are fostered in Scotland go into overcrowded 
foster homes. It is a genuine problem: one in four 
foster children goes into a family that is already 
caring for four or more children. Six per cent go 
into a family with six or more existing foster 
children. Although I have no doubt that the people 
who are involved are extremely well intentioned 
and do their best, the care of the foster parents 
can be spread too thinly. When that happens, it 
can undermine the quality of the individual care 
that is required for children who are often 
vulnerable. 

That cannot happen south of the border, where 
there is a limit of three foster children per family. 
The evidence from the Fostering Network and 
Barnardo’s is that having a limit of three works 
very well. Of course, there may be exceptions. I 
have not been involved in fostering, but I have 
children. We had two sons within three years and 
then had twins, so we had four sons within four 
years. However, I am not sure that the Fostering 
Network or Barnardo’s would have recommended 
what we did as best practice. 

I think that we all agree that we must aim for the 
best overall outcomes. The fostering charities say 
that the legislation in England has had a positive 
effect and that they can see no good reason why 
Scotland should be denied the same safeguard. It 
has, of course, been contended that there are not 
enough foster carers, but if the Executive comes 
up with a good enough allowance and improves 
the attractiveness of fostering in other ways, that 
problem will, I hope, melt into insignificance. 

Amendment 6, which was lodged as a result of 
representations from the Fostering Network, would 
introduce compulsory national registration of foster 
carers. Such a scheme would promote universal 
high standards for all foster carers by requiring 
continued professional development. A similar 
register is being implemented for residential social 
care workers, but foster carers have far more 
unsupervised contact with vulnerable children. A 
register for foster carers would bring them into line 
with other social care workers. 

Agreement to amendment 6 seems to be 
reasonable because a safeguard would exist. 
Currently, if a foster carer is struck off in one 
region as a result of inadequate care, what has 
happened may not automatically be imparted to 
other authorities. A register would make it much 
easier for prospective employers to be reassured 
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about a carer’s high quality of training and caring, 
and their integrity. 

I move amendment 7. 

Mr Macintosh: At stage 1, the committee heard 
powerful evidence on fostering from Bryan Ritchie 
of the Fostering Network Scotland and from 
others. Subsequently, there was a briefing outside 
the committee that most committee members, the 
minister, journalists, Tam Baillie, Bryan Ritchie 
and others attended and at which arguments were 
forcefully put. I am sure that those arguments 
made a big impact on all committee members. As 
a result, I have a lot of sympathy for Lord James 
Douglas-Hamilton’s proposal to cap the number of 
placements in a foster home and for the idea that 
fostering is now more akin to professional care. 
Perhaps some people have a rather old-fashioned 
view of fostering or view it through rose-tinted 
glasses. 

That said, we did not take evidence in depth on 
the matter at stage 1. I would like the minister to 
assure us that we will have a chance to listen to 
evidence and to debate, discuss and explore the 
issues that are involved—particularly putting a cap 
on placements—more fully when the regulations 
that govern fostering are introduced. 

I welcome the letter from Peter Peacock that we 
received this morning, which outlines the progress 
that has been made in developing the national 
fostering strategy. 

Fiona Hyslop: That letter says that a reference 
group has been established and that it met on 26 
October this year, after our stage 1 debate. During 
that debate, the committee expressed serious 
concern about having to consider proposed 
legislation on adoption and fostering without 
having any indication of the content of the 
fostering strategy that had been promised. When 
the minister responded, no indication was given of 
the content of the fostering strategy; indeed, the 
meeting to scope the consultation had not even 
taken place. With all due respect, that is no way to 
make legislation. The minister said that progress 
had been made when we were considering 
legislative proposals on fostering, but that 
progress did not include setting up a reference 
group, let alone the formation of a strategy. We 
were not told about the content of that strategy 
and could not make a judgment on it. 

12:30 
It is difficult to proceed on a wing and a prayer 

and a promise of future regulations. We have 
taken the minister at his word—that provision for a 
fostering strategy will come in regulations and that 
we do not need primary legislation. However, my 
points have to be made. It was disingenuous of 
the minister to say at stage 1 that far more 

progress had been made on the fostering strategy 
than was the case, given that the meeting took 
place only on 26 October. 

That said, I thank Lord James Douglas-Hamilton 
for his amendments, which try at least to put in 
place some sort of framework for fostering in an 
attempt to deal with some of the serious concerns. 
Lord James is right to identify the concerns about 
overcrowding in foster homes. However, I am 
concerned about amendment 7, which would 
insert after section 102 new subsections (3)(b)(i) 
and (3)(b)(ii). I would like to know the extent to 
which those provisions reflect the English 
legislation. I suspect that local authorities would 
not want to place a child with a family that already 
had three children if there were alternative 
accommodation or if to do so were not in the best 
interests of the child. My concern relates to 
whether Lord James Douglas-Hamilton’s 
amendment would be strong enough, given the 
reasons for current practice. I support the idea 
behind amendment 7; I am simply concerned 
about how it would work in practice.  

Amendment 6 relates to registration of foster 
carers, which is important—foster carers have told 
us that they need to be protected. A third of them 
are subject to complaints and so on. In developing 
the legislation and the strategy, we have to ensure 
that we protect the interests of foster carers. 
Amendment 6 would acknowledge their 
importance, but my concern is that it might cause 
unnecessary bureaucracy. Given that we are 
concerned about the best interests of children, it is 
surprising that there is not such a register at the 
moment. 

Dr Elaine Murray (Dumfries) (Lab): On the 
number of children whom foster carers are 
permitted to look after, I have much sympathy with 
the representations that we have had from the 
various organisations that represent foster carers. 
The only problem with putting a figure in primary 
legislation is that the situation is arising in 
Scotland because there are insufficient foster 
carers. That problem is not going to go away 
simply because we pass a law that says that 
children cannot be placed in homes that already 
have more than three foster children. We have to 
tackle the cause and increase the pool of foster 
carers before we can insist that no child be placed 
in a house that has more than three foster 
children. Therefore, although I am sympathetic to 
the idea of a limit, to put a figure in primary 
legislation could cause difficulties until efforts are 
made to increase the number of foster parents 
who are available in Scotland.  

Ms Byrne: I will support amendments 7 and 6. 
On amendment 7, it is crucial that we think about 
the quality of the placements in the lives of 
children who have been let down badly in the past. 
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The amendment contains space to deal with 
situations in which there is a shortage. Lord James 
is right to say that, once we have in place a proper 
arrangement for allowances and so on, and have 
established the register—which supports the foster 
carers and protects the children—there should be 
no problem with the provisions in amendments 7 
and 6. 

We have to think about the best interests of the 
young people. Given that many children who are 
fostered have social, emotional and behavioural 
difficulties and are very challenging to the families 
that are fostering them, it is important that we do 
not end up with a huge number of children in one 
household, because that makes things more 
difficult.  

The Convener: I also welcome the letter that we 
received on the national fostering strategy, 
particularly the part that says that the Executive 
will consider ways of building more capacity in the 
system to ensure better choice of placement, 
including an examination of the issues of 
placement limits and how allowances should be 
determined. Would that include the question 
whether there should be formal limits on numbers 
that are being placed subject—obviously—to 
exceptions such as sibling relationships? Will 
there be a need for primary legislation on the 
requirement to have a register or could that be met 
through secondary legislation and regulations? 

Robert Brown: There has never been any 
secret about the Executive’s approach to the bill 
and the fostering strategy. From the beginning, we 
have said that it is a large bill—it has 113 sections 
and three schedules and, as we can see from 
today’s proceedings, it is a complex bill that 
contains a lot of technical issues. In our view, 
there is no need for additional legislation on 
fostering, with the exception of the matter of 
widening the powers on fostering allowances, 
which we have already dealt with. That has always 
been our position; it was the way it was explained 
at the beginning and all the way through the bill 
process. My response to the convener’s points 
underlines what I was about to say about 
amendments 6 and 7; there is no need for primary 
legislation to enable us to do whatever we require 
to do with those two important aspects. 

By the same token, we have always said that 
fostering would be dealt with in the context of the 
fostering strategy and that it should be debated as 
a major issue in that context, but not against the 
background of its requiring further legislation. That 
said, I appreciate the intention behind Lord 
James’s amendments and I do not want to be 
disparaging about them; they both raise important 
points. 

On amendment 7 on placement limits, I am 
aware that several important stakeholders have 

advocated the approach that is proposed by Lord 
James, for which other members have also 
expressed sympathy. On the other hand, I also 
know that some important stakeholders do not 
support that approach. I am not against the 
principle of placement limits per se, nor are other 
Scottish ministers, but the adoption policy review 
group did not cover that option in its report, so it 
was not consulted on. Also, as Kenny Macintosh 
said, the committee did not go into the issue in 
great detail in its examination of the evidence. In 
our natural desire to respond to important issues, 
we have to be careful not to jump the gun and take 
forward ideas that have not been the subject of 
proper consultation. 

We have already made a commitment to 
consulting on the issue in the consultation for the 
national fostering strategy, which will be launched 
in December. That will allow all those who are 
interested to comment and to submit evidence to 
support their positions. There might be arguments 
on the principle of the issue and on the proper 
limit, and on why a foster carer can foster three 
children and not two or four, for example. It is 
important to consider such issues carefully against 
the background of several issues that some 
members have said relate to the number of 
fosterers in the system and the way in which the 
proposed legislation might help or hinder the 
ability to bring in new people. 

I also assure the committee that, should the 
outcome of the consultation and our consideration 
of the issues be that we want to impose a limit, we 
will be able to do that by means of amendment to 
the fostering regulations; it will not require primary 
legislation. 

I acknowledge the intention behind Lord 
James’s amendment 6 and I am sympathetic to 
what he is trying to achieve. We need to take 
support for foster carers seriously, which we are 
considering in the national fostering strategy. 
However, accepting amendment 6 would mean a 
radical shift from the current system whereby 
foster carers are approved and supervised by the 
local authority, which in turn has its fostering 
service registered with, and inspected by, the 
Scottish Commission for the Regulation of Care. 
We would not want to go down that route without 
having consulted on it with those who would be 
directly affected, such as carers themselves, local 
authorities, the care commission and the Scottish 
Social Services Council. If we decide to go down 
that route—I do not want to prejudge what may 
come out of the national fostering strategy—there 
is an existing power at section 3 of the Regulation 
of Care (Scotland) Act 2001, which enables 
Scottish ministers to add other services, such as 
foster care, to the list of care services that fall 
within the care commission’s regulatory 
responsibilities.
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If Lord James is seeking assurance that foster 
carers will be given education, training and 
support of various kinds, I think that that is an 
important subsidiary issue to amendment 6. I 
agree with him that the fostering regulations 
already make provision for that, but there is 
always scope for improvement and we will consult 
on that in the forthcoming consultation on the 
national fostering strategy.  

If Lord James is seeking assurance that foster 
carers are safe carers for children, then we argue 
that the local authority already carries the 
responsibility for that. They are required by 
regulations to review, at intervals of not more than 
a year, whether a foster carer continues to be a 
suitable person with whom to have placed 
children. 

Broadly, my proposition is that the existing 
framework is adequate. Given that the fostering 
strategy will be consulted on soon, I hope that 
Lord James Douglas-Hamilton will accept that the 
best way to deal with those issues is not as a by-
blow of a bill that is primarily about other matters, 
but in the context of consideration of that strategy, 
which will be much more focused and to the 
development of which I hope that he and others 
will contribute. Against that background and the 
assurances that I have given about the existence 
of appropriate legislative provision, I hope that 
Lord James Douglas-Hamilton will be prepared to 
withdraw amendment 7 and to not move 
amendment 6. 

Lord James Douglas-Hamilton: My 
understanding of what the minister has said is that 
he is not against placement limits, but feels that 
the proposal must be consulted on. I am content 
with his assurance that he will consult on and 
examine the issues seriously. However, I am 
slightly surprised that he should stress the 
importance of consultation, given that there has 
been no consultation on the sharing of information 
in relation to the Protection of Vulnerable Groups 
(Scotland) Bill, which he is to introduce shortly. 
That suggests an absence of joined-up 
government, but that is by the way. 

On amendment 6, the minister said that 
consultation was possible. I put down a marker 
that I consider the registration of foster carers to 
be extremely important. He said that we need to 
take seriously the support of foster carers. The 
implications of that should be investigated. Given 
that he has committed to consulting on the first 
issue, it makes sense that he should consult on 
registration, too. 

Robert Brown: I think I specifically said that we 
would consult on that as part of the consultation 
on the national fostering strategy but, obviously, I 
can make no commitment on the outcome of the 
consultation. 

Amendment 7, by agreement, withdrawn. 

Amendment 6 not moved. 

Section 103—Regulations about fostering 
allowances 

The Convener: Amendment 354, in the name of 
the minister, is grouped with amendments 355 and 
365. 

Robert Brown: I emphasise what Peter 
Peacock set out in his letter to the committee. 
People might infer from the fact that section 103, 
which contains the provisions on allowances, is 
the only section in the bill that mentions fostering 
that fostering is being treated as a poor relation. In 
Peter Peacock’s letter and on earlier occasions, 
we have made it clear that that is not the case. 
Although fostering is central to what we want to 
do, it does not necessarily follow that legislative 
change is required. 

I will not go over the letter again, but I want to 
remind the committee of the context in which our 
discussions are taking place. Yesterday, I 
answered a parliamentary question on when the 
national fostering strategy will be launched. I said 
that the consultation on the strategy will begin in 
December. Along with key stakeholders, we want 
to take a radical look at what the foster care of the 
future might look like. 

Section 103 seeks to give ministers the power to 
make regulations about allowances. It does not set 
out what the regulations will contain—that will 
need to be the subject of a separate consultation 
in due course. We lodged amendment 354 
because ministers need to ensure that they have 
sufficiently wide powers to make the regulations. It 
will ensure that, when the time comes, carers who 
have a child placed with them by the local 
authority or following a decision by a children’s 
hearing will be covered by the regulations and 
able to benefit from the provision of allowances, 
regardless of whether they are registered foster 
carers. 

Amendment 355 is designed to ensure that it will 
be possible for regulations governing the payment 
of allowances to carers to extend to foster carers 
who are given parental responsibilities and rights 
under a permanence order. As the 1995 act 
stands, the giving of those responsibilities and 
rights to a family would mean that it was no longer 
a family providing care under section 26(1)(a) of 
the 1995 act and so would not be eligible for 
allowances. We want to avoid that. Amendment 
355 would ensure that allowances can be paid to 
such persons in accordance with regulations made 
under section 103 of the bill. 

I am sympathetic to the situation that Rosemary 
Byrne seeks to address in amendment 365, which 
is complex and would have a number of 
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ramifications. There are a large number of carers 
in Scotland who have stepped into the breach in 
difficult family circumstances and who are caring 
for children at a time in their lives when they did 
not expect to be doing so. It goes without saying 
that we all recognise the emotional, physical and 
financial challenges that such situations present to 
carers. Every carer’s situation will be different and 
they will cope with it in different ways and to 
different degrees. 

Kinship carers provide an important service and 
I place on record my belief that they should be 
entitled to appropriate support. The Executive is 
determined to improve the range of support that is 
provided to children who live with such carers and 
to the carers themselves, but there are a number 
of policy issues to be taken into consideration. 
Local authorities already have powers under a 
variety of legislation to make payments to support 
children. 

12:45 
Section 103 enables ministers to make 

regulations with regard to allowances for those 
who care for children who have been subject to 
the intervention of the state in their lives and have 
become looked-after children. That is a key 
distinction. Any financial support must be for the 
support and maintenance of the child. That is what 
fostering allowances do at the moment. They are 
not for maintaining the income of the carer, 
however worthy a cause that is. Income 
maintenance is the responsibility of the tax and 
benefits system, which is a matter for 
Westminster. 

There is no doubt that the financial systems in 
place to support kinship carers are complex and 
can inadvertently penalise kinship carers who 
want to provide a home for the child or young 
person. As part of the development of the national 
fostering strategy, we have commissioned an 
independent survey of the tax and benefits system 
and how it supports kinship carers in Scotland. 
One of the aims of that survey will be to ensure 
that kinship carers receive clear, helpful 
information about how they can receive financial 
support for the child or young person in their care. 
The survey will also inform our proposals in the 
national fostering strategy for any further financial 
support that might need to be provided to fill any 
gaps that we identify. We are trying to take a 
comprehensive, evidence-based look at the whole 
matter.

On policy direction, getting it right for every child 
means that the needs of the individual child should 
be the trigger for support. Given that our starting 
point is the needs of the child, we must recognise 
that, with the exception of permanence orders, we 
are not creating any new legal status for any child. 

I see permanence orders playing an important part 
in kinship care, enabling the legal relationship 
between child and carer to be clarified. The 
legislation that exists at the moment will continue 
to exist and local authorities’ existing powers will 
not be changed by the bill as drafted, but I have 
instructed my officials to look at the issue further 
before stage 3, to ensure that ministers take 
appropriately wide powers for the future and that 
we have the opportunity to ensure that nothing we 
might want to do is missed out at that stage.     

There are some technical problems with 
amendment 365. First, the use of “must” is 
unusual, perhaps even unprecedented, in 
regulations, and it prejudges what might come out 
of the national fostering strategy. It also suggests 
that providing for kinship carers is more important 
than providing for adoption allowances and 
allowances for looked-after children, including 
foster children, because it gives a higher status to 
children in kinship care. I do not think that that is 
really what Rosemary Byrne is trying to suggest. 

The amendment’s use of “cared for” could mean 
that day care arrangements, where granny looks 
after her grandchildren to enable her son or 
daughter to go out to work, would be included. 
Again, I do not think that that is what we are 
looking towards. The fact that the provision is 
limited to relatives would create a hierarchy 
whereby friends, godparents and cousins would 
not be covered. That issue has been debated in 
different contexts.  

By being cast as additional to section 103 rather 
than as an amendment to it, amendment 365 
would enable the Scottish ministers to make 
regulations under section 103 in relation to 
children who are placed under subsection 26(1)(a) 
and, with Executive amendment 355, subsection 
70(3)(a) of the Children (Scotland) Act 1995, but 
then oblige ministers to make regulations to cover 
the subset of people covered by the section 103 
regulations—the kinship carers. The potential for 
confusion is quite high.  

My major objection to amendment 365 is not so 
much about the details of it, which I have no doubt 
could be put right if necessary, as about the 
principle of the direction of travel, the insertion of 
“must”, and our desire to create an evidence-
based way of addressing the need for support 
arrangements in a complex area.  

I therefore ask the committee to reject 
amendment 365. 

I move amendment 354.  

Ms Byrne: I lodged amendment 365 because 
there has been huge disappointment about the 
review and the lack of input on kinship care. There 
is confusion in local authorities about who should 
receive kinship care allowances and who should 
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not, and there are differences between one local 
authority and another. I have worked closely with 
the you are not alone group in Stranraer and with 
grandparents groups across Scotland. I have also 
had a huge amount of case work on the issue. It 
seems to me that we never actually get to the 
bottom of it. 

I will quote Hugh Henry’s summing up speech in 
the debate on “Hidden Harm—Next Steps: 
Supporting Children—Working with Parents”. 

“Given that councils have that responsibility and the 
necessary budgets, and that they know we believe it is a 
matter on which they should act, Cathy Jamieson will take 
up the issue with the Convention of Scottish Local 
Authorities if they fail to do so. She will ask COSLA to 
introduce a national scheme to ensure that there is 
consistency throughout Scotland. If that does not happen 
and councils continue not to fulfil their responsibilities, the 
Parliament will need to revisit the issue.”—[Official Report,
11 May 2006; c 25616.] 

Members have lodged several written questions 
on the issue. In response to John Swinburne’s 
recent question, which asked 
“what impact the additional £12 million in funding will have 
on kinship carers who do not currently receive any payment 
in areas such as Glasgow”, 

Robert Brown stated: 
“It is for local authorities to decide how best to use this 

additional funding. However, when Euan Robson wrote to 
local authorities announcing the funding in April, he 
suggested that authorities may wish to consider further 
support to kinship carers.”—[Official Report, Written 
Answers, 18 October 2006; S2W-19566.] 

The Executive seems to be aware that the issue is 
a grey area and that a gap in support has existed 
for some time. 

I appreciate that the minister has said that the 
issues will be considered in the fostering strategy, 
but I will quote the main points on the resourcing 
of kinship care that are given in Professor 
Aldgate’s report. She concludes: 

“• supporting kinship carers financially is a major issue for 
local authorities 

• there is considerable variation in the rates kinship 
carers are paid 

• kinship carers are often paid a lower rate than foster 
carers

• there were two contrasting approaches to finance: one 
based on the status of the carer and the other on the status 
of the child 

• benefits legislation is unhelpful for new kinship carers 

• several different budgets are used to provide financial 
support for kinship carers 

• many authorities operate a customised system of 
financial support 

• there is need for some standardisation of financial 
support for kinship care placements”. 

We have many children living with relatives. As 

Robert Brown rightly pointed out, grandparents’ 
lives have often not prepared them for the 
responsibility that they need to take on. Such 
children can live in relative poverty, without access 
to the dance lessons, music lessons, school trips, 
holidays and other things that other children enjoy. 
They are impoverished because of that. 

If the minister can give me an assurance that the 
issue will be dealt with, I will not press amendment 
365, but I need to know that the Executive has 
some purpose and will indeed deal with it. Given 
that it has been going on for many years, it is time 
it was resolved. 

Dr Murray: I have a lot of sympathy for what 
Rosemary Byrne is trying to achieve in 
amendment 365. I, too, have received many 
representations from constituents who are kinship 
carers. Frequently, they are simply the relatives of 
people who have become unable to look after their 
children either because of drink or drug problems 
or because they are spending time in prison. 

However, I have two issues with amendment 
365. First, as the minister said, it states that the 
Executive “must” make provision for kinship care 
allowances, whereas the bill states only that the 
Executive “may” make provision for foster-carer 
allowances. 

Secondly, the amendment includes the phrase, 
“whether or not the child has been placed by the authority 
under section 26(1)(a) of the 1995 Act”. 

The inclusion of that phrase would seem to leave 
local authorities responsible for making payments 
even for completely private arrangements. As a 
result, people could decide to place a child with a 
relative because, basically, they will get more 
money if they do. I do not suggest that many 
people would do that, but it would become a 
possibility if that phrase were included. 

I ask the minister to reflect on the possibility of 
lodging an amendment at stage 3 to ensure that 
kinship care is also referred to in section 103, 
“Regulations about fostering allowances”. 

Fiona Hyslop: I support Elaine Murray’s 
suggestion. It is clear that the committee wants to 
see a strong indication from the Government that 
kinship carers will be recognised and that 
provision will be made for allowances. Kinship 
carers should perhaps be seen as a subset of 
foster carers. Therefore, as Elaine Murray 
suggested, if section 103 included a reference to 
provision for kinship carers, that would be a big 
step forward. 

I hope that the minister appreciates why the 
committee feels frustrated. He has promised a 
national fostering strategy and said that he wants 
to recognise kinship carers. Hugh Henry said the 
same during the “Hidden Harm” debate. We have 
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tried hard to bear with the minister through this 
process, but Peter Peacock’s letter, which we 
received today, refers only to developing, in the 
short term, 
“an information guide for kinship carers”. 

As far as long-term measures are concerned, 
the letter refers to 
“ensuring proper consideration of placement with other 
family members”, 

but it says nothing about providing support for that 
placement. I was reassured by the comments that 
ministers made in the chamber, but I have to say 
that I am less reassured after reading Peter 
Peacock’s letter. 

I accept that the detail of amendment 365 raises 
some genuine technical issues, but the committee 
still seeks a much firmer policy commitment on 
this matter and we want to ensure that, before 
stage 3, the bill contains some provision—
however broad it might be—that allows these 
matters to be developed after consultation. 

Mr Frank McAveety (Glasgow Shettleston) 
(Lab): I simply want to amplify the concerns that 
others have raised. I know that, in his previous 
role as convener of the committee and in his 
present role, the minister has met representatives 
of the New Fossils Grandparents Support Group. 
As other members have pointed out, this issue 
might well end up slipping through the slats 
instead of being addressed. Of all the issues that 
have been kicked up in this debate, this is the one 
that, in moral and economic terms, the Executive 
must move on. If, in the period of reflection 
between now and stage 3—and, indeed, beyond—
the Executive can be more accurate about its 
direction of travel, it might reassure many of the 
members who are very sympathetic to amendment 
365. 

Lord James Douglas-Hamilton: I support 
Frank McAveety’s comments. Approximately 
1,600 children are currently in kinship care in 
Scotland but, despite the fact that kinship carers 
have parity of legal status with foster carers, they 
receive much less support. Only 12 of the 32 
Scottish local authorities pay the main categories 
of kinship carers the same basic allowances that 
they pay foster carers. There is obviously a major 
problem to address. After all, if prospective kinship 
carers are expected to make too large a financial 
sacrifice, the children whom they might have cared 
for will instead have to go into foster or local 
authority care. Natural justice will be best served if 
we give these individuals comparable financial 
support and end the current arrangements that are 
less than fair or just and, indeed, all too frequently 
appear to take them for granted. 

Robert Brown: As I said earlier, this is a difficult 
area. I must again stress two or three points. First, 

we need an evidence base to highlight the various 
problems and issues that the general tax and 
benefits system is throwing up with regard to 
support for kinship care. 

Secondly, I hope that I have made a reasonably 
strong statement about the Executive’s 
determination to move on this issue. We have 
acknowledged the problem for some time now. 
Indeed, as Rosemary Byrne fairly pointed out, we 
provided additional funding to local authorities in 
the hope that they would take action on this issue. 
Some authorities have done so, but issues have 
arisen because of the somewhat localised nature 
of the current arrangements. 

Thirdly, kinship care will be a major issue in the 
fostering strategy. I ask the committee to direct its 
attention to the relatively limited and technical 
issue of ensuring that the regulatory powers in 
section 103 are adequate. I am perfectly satisfied 
that the powers to specify types of people, kinds of 
circumstances and rates of pay are adequate, but 
the committee should bear in mind that the cut-off 
for getting into the system is set out in the 
definitions of children who are looked after and so 
on. We must therefore have within the fostering 
arrangements some form of state certification 
about who is and who is not a fosterer. Of course, 
such a system will apply to fosterers as well as to 
kinship carers. The committee might want to think 
about and discuss those matters. We want to 
ensure that those provisions are adequate to do 
what we reasonably want to do on this matter. 

13:00 
Frank McAveety mentioned the New Fossils 

Grandparents Support Group. Like other 
members, I have met a number of individuals and 
groups whose members are in this kind of ball 
game. We are talking about people who, later in 
life, find themselves having to cope with greater 
financial and personal pressures than do other 
people. It would be very difficult not to be affected 
by that. Like other members, I am very keen to put 
in place a scheme that will make a difference to 
people in that situation. 

However, it is important that we get the scheme 
right, such as by identifying the proper catchment. 
Lord James Douglas-Hamilton mentioned the fact 
that 1,600 children are in this category at the 
moment. In one sense, dealing with 1,600 is not a 
major problem, but people will recognise that, 
behind that initial figure, we will find others in a 
series of different care situations that range from 
the relatively formal to the totally informal, the full-
time to part-time, on-care to off-care, and respite 
care. We would want to capture some, but not all, 
of those situations. The issue is complex. Even the 
definition of kinship care is tricky; it relates not only 
to grandparents but to uncles, aunts, and other 
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relatives. Given the complexity of the issue, we 
have to be careful not to introduce into the system 
unforeseen and unintended side products. 

As I said earlier, the central issue is to get the 
regulations right. I have given an undertaking that 
we will do our best to do that. Obviously, if 
members have further comments on the matter we 
are happy to hear them. The Executive is 
determined to go forward on the issue, but we will 
do that in the context of the development of the 
fostering strategy. I hope that those reassurances 
are strong enough for Rosemary Byrne to accept 
our good faith on the issue, the direction of travel, 
and the potential for the Executive to take a 
comprehensive look at the issue in the context of 
the fostering strategy and matters that are 
incidental to that strategy. 

Amendment 354 agreed to. 

Amendment 355 moved—[Robert Brown]—and 
agreed to. 

Section 103, as amended, agreed to. 

After section 103 

The Convener: We now come to amendment 
365, in the name of Rosemary Byrne. 

Ms Byrne: I will not move amendment 365. I will 
analyse what the minister said.  

Amendment 365 not moved. 

Sections 104 and 105 agreed to. 

After section 105 

The Convener: Amendment 378, in the name of 
Adam Ingram, is in a group on its own.  

Mr Ingram: Step-parent agreements enable 
step-parents to share parental rights and 
responsibilities with the existing parents. Although 
the minister has intimated that such agreements 
were dealt with in the Family Law (Scotland) Bill 
and will not be revisited, the bill under 
consideration gives us the opportunity to ensure 
that the views of the child are given due weight. It 
is important that agreements are not simply 
imposed on children; the consent of the child 
should be sought. This is what I am seeking to do 
with amendment 378. 

I move amendment 378. 

Robert Brown: As Adam Ingram said, 
amendment 378 is about step-parent agreements. 
As I indicated, we are not prepared to look afresh 
at the subject, given the examination that the 
matter was given during the passage of the Family 
Law (Scotland) Act 2006. There are a number of 
reasons why we do not think step-parent 
agreements are suitable. We are also 
unconvinced by the legal power to enforce such 

agreements and consider that they would fail to 
offer proper scrutiny of the child’s position, given 
that they do not necessarily take into account his 
or her views, subject to age and maturity. 

The most compelling reason to resist step-
parent agreements is the existence of other ways 
for people to obtain parental responsibilities and 
rights in respect of a child, particularly an order 
under section 11 of the Children (Scotland) Act 
1995. Such an order would allow a step-parent to 
gain parental responsibilities and rights and would 
leave intact the parental responsibilities and rights 
of the absent birth parent. I believe that that is 
preferable to a step-parent agreement. As court 
orders, section 11 orders are legally enforceable 
and thus leave no doubt as to who has parental 
responsibilities and rights. Section 11 orders also 
offer the external scrutiny of the child’s position 
and views, which is lacking in step-parent 
agreements.  

I am not sure that I follow Adam Ingram’s 
concentration on the rights of the child in this 
connection. In lodging amendment 378, he may 
have sought to say something beyond the step-
parent agreement. However, our objection to step-
parent agreements is such that we invite the 
committee to resist amendment 378. 

Mr Ingram: I accept the minister’s position. The 
issue deserved to be aired, but I will not press 
amendment 378. 

Amendment 378, by agreement, withdrawn. 

Section 106—Rules of procedure 

Amendment 379 moved—[Mr Adam Ingram]—
and agreed to. 

Section 106, as amended, agreed to. 

Sections 107 and 108 agreed to. 

Section 109—Orders and regulations 

The Convener: Amendment 380, in the name of 
the minister, is grouped with amendments 381 to 
383. 

Robert Brown: Amendments 380 to 383 are 
technical amendments to section 109, which deals 
with orders and regulations made under the bill. 
The amendments provide that any such 
regulations made by the Registrar General for 
Scotland are to be made by statutory instrument. 
The amendments also set out the scope of the 
powers to make the regulations by the application 
of the powers contained in subsection (2). 

I move amendment 380. 

Amendment 380 agreed to. 

Amendments 381, 382, 303, 304, 137 and 383 
moved—[Robert Brown]—and agreed to. 
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Section 109, as amended, agreed to. 

Section 110—Meaning of “appropriate court” 

The Convener: Amendment 138, in the name of 
Lord James Douglas-Hamilton, is in a group on its 
own. 

Lord James Douglas-Hamilton: Amendment 
138 would ensure that EC regulation 2201/2003 is 
in the forefront of a practitioner’s consideration of 
the bill. Jurisdiction in respect of a permanence
order will be determined by that regulation, which 
does not apply to adoptions but would apply to 
other orders. Section 110(3)(b) is inconsistent with 
the regulation, so amendment 138 is necessary. 
The minister might consider the amendment to 
cover a technical, drafting matter, but he should 
consider it. 

I move amendment 138. 

Robert Brown: I will convey the benefits of my 
accumulated wisdom on the matter. 

Article 1.3(b) of EC regulation 2201/2003 
provides that the regulation does not apply to 
“decisions on adoption, measures preparatory to adoption, 
or the annulment or revocation of adoption”. 

The regulation therefore does not apply to 
adoption applications. In the Executive’s view, nor 
will the regulation apply to applications for 
permanence orders that grant authority to adopt, 
which are referred to in section 110(3). Such 
orders can reasonably be regarded only as  
“measures preparatory to adoption”. 

It would be inappropriate to make the provisions 
subject to a regulation that does not apply to them. 

Applications for ordinary permanence orders, by 
which I mean orders that do not grant authority to 
adopt, will be made under the bill only in relation to 
children who are in Scotland and habitually 
resident here, and will therefore be compatible 
with the regulation. I hope that I have explained 
the matter adequately. I am convinced by the 
argument and I hope that Lord James is, too. 

Lord James Douglas-Hamilton: I thank the 
minister for his assurance that the regulation will 
not apply to other orders. However, the Law 
Society of Scotland thinks that it will apply to other 
orders, so there might be a dispute about the 
interpretation of the bill. Perhaps before stage 3 
officials will kindly consider the matter. As 
amendment 138 concerns a technical and drafting 
matter, I will not press it. 

Amendment 138, by agreement, withdrawn. 

Section 110 agreed to. 

Section 111—Interpretation 

Amendment 139 moved—[Robert Brown]—and 
agreed to. 

The Convener: I invite Lord James Douglas-
Hamilton to move amendment 178, which was 
debated on day 1 of stage 2. 

Lord James Douglas-Hamilton: I will support 
the amendment in Adam Ingram’s name and not 
move amendment 178. 

Amendment 178 not moved. 

Amendment 286 moved—[Robert Brown]—and 
agreed to. 

Amendment 305 not moved. 

Amendment 140 moved—[Robert Brown]—and 
agreed to. 

Amendment 189 moved—[Mr Adam Ingram.] 

The Convener: The question is, that 
amendment 189 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 189 disagreed to. 

Amendments 160, 306 and 307 moved—[Robert 
Brown]—and agreed to. 

Section 111, as amended, agreed to. 

Section 112 agreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL AMENDMENTS

The Convener: Amendment 356, in the name of 
the minister, is grouped with amendments 183, 
385, and 357 to 364. 

Robert Brown: The end is nigh. 

Mr McAveety: We have had enough today. 

Robert Brown: The amendments in this group 
are all technical. They make minor and 
consequential amendments and repeals to various 
enactments that I will outline briefly. 
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Amendment 356 substitutes for references to 
the Adoption (Scotland) Act 1978, or adds to such 
references and references to the Children 
(Scotland) Act 1995 to refer to the corresponding 
or appropriate provisions in the bill. It also makes 
reference to adoption orders or permanence 
orders under the bill where appropriate. 

The amendment to section 5(5) of the Social 
Work (Scotland) Act 1968 in sub-paragraph (2) is 
to remove a legislative confusion and 
inconsistency that existed there in relation to the 
definition of “child” and, in particular, to the issue 
of age of a child. It is a technical amendment. 

The amendment to section 10(3A) of the 1968 
act is consequential on the amendments to 
chapter 1 of the bill in relation to adoption support 
services. 

Amendment 183, lodged by Lord James 
Douglas-Hamilton, would place a reference to the 
bill, once enacted, into the Social Work (Scotland) 
Act 1968 to ensure that it is included in the list of 
enactments about which ministers can issue 
directions. It would also mean that the bill was 
included in the list of legislation about which a 
person can make a complaint about the way in 
which a local authority has carried out any of its 
functions. That is in line with our policy and I 
therefore support Lord James’s amendment. As a 
consequence, a reference to the Adoption 
(Scotland) Act 1978 in the same section of the 
1968 act will need to be amended and we have 
lodged an amendment to achieve that. Our 
amendments seek to tidy up the list of enactments 
so that they are in chronological order. 

Amendment 385 alters the definition of “parent” 
for the purpose of part 1 of the Children (Scotland) 
Act 1995 so that it is subject to the provisions of 
chapter 3 of part 1 concerning the status of 
adopted children. 

Amendment 357 makes consequential 
amendments relating to permanence orders. 
Amendment 358 amends references in the 
Children (Scotland) Act 1995 to reflect the new 
provisions in the Adoption and Children (Scotland) 
Bill that have superseded those in the Adoption 
(Scotland) Act 1978. It adds under section 73 of 
the 1995 act a requirement on the local authority 
to refer to the principal reporter the case of a child 
who is subject to a supervision order where the 
local authority is satisfied that the best interests of 
the child would be served by seeking, varying, 
amending or revoking a permanence order. The 
reference to placing the child for adoption is just 
restated. 

Amendment 359 inserts the word “section” 
where required in the relevant provisions. 
Amendments 360 to 364 concern enactments to 
be repealed. Amendment 360 will allow the 

Scottish ministers to make regulations in regard to 
reporting officers and curators ad litem, with which 
we dealt before. 

In the Social Work (Scotland) Act 1968 the 
reference to the 1978 act as a whole is to be 
repealed and will be replaced with reference to the 
Adoption and Children (Scotland) Bill by way of 
consequential amendment, which Lord James has 
lodged in the form of amendment 183 and which 
we are happy to accept. 

The reference in the Children Act 1975 to the 
definition of “adoption society” will be repealed and 
replaced under section 111 of the bill through 
amendment 356. 

Finally, amendments 362, 363 and 364 insert 
various repeals into schedule 3 and add to the list 
of enactments concerned that are repealed to the 
extent set out in the second column as a 
consequence of the new provisions in the bill. 
These are minor amendments to related 
legislation to remove references to the 1978 act 
and various other acts that will be superseded by 
the bill, or act to be.  

I hope that the committee will support all the 
amendments. 

I move amendment 356. 

13:15 
Lord James Douglas-Hamilton: I thank the 

minister for accepting amendment 183, which will 
mean that a complaints procedure will allow a 
review of local authority decisions under the bill. I 
think that that is the only amendment of mine in 
the group that the minister said he would accept. 

The Convener: It is the only amendment of 
yours in the group, although you have one or two 
others that are still to be disposed of. 

Amendment 356 agreed to. 

Amendment 183 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Amendment 385 moved—[Robert Brown]—and 
agreed to. 

Amendment 384 moved—[Mr Adam Ingram]—
and agreed to. 

Amendments 357, 358, 386 and 359 moved—
[Robert Brown]—and agreed to. 

Amendment 387 moved—[Lord James Douglas-
Hamilton]. 

The Convener: The question is, that 
amendment 387 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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FOR

Byrne, Ms Rosemary (South of Scotland) (Sol) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
Murray, Dr Elaine (Dumfries) (Lab) 
Smith, Iain (North East Fife) (LD) 

The Convener: The result of the division is: For 
4, Against 5, Abstentions 0. 

Amendment 387 disagreed to. 

Amendment 360 moved—[Robert Brown]—and 
agreed to. 

Schedule 2, as amended, agreed to. 

Schedule 3 
REPEALS

Amendments 361 to 364 moved—[Robert 
Brown]—and agreed to. 

Schedule 3, as amended, agreed to. 

Section 113 agreed to. 

Long title 

The Convener: I ask Lord James Douglas-
Hamilton to say whether he wishes to move or not 
move amendment 145. 

Lord James Douglas-Hamilton: I will move 
amendment 145, which is a symbolic act, because 
it will mean that children will never again be 
referred to as possessions. 

Amendment 145 moved—[Lord James Douglas-
Hamilton]—and agreed to. 

Long title, as amended, agreed to. 

The Convener: I thank the minister and his 
team, the members and particularly the clerks for 
getting us through the three intensive days of 
stage 2 of the bill. Stage 3 is likely to be on 7 
December, so we have a couple of weeks in which 
we will have the joys of the Protection of 
Vulnerable Groups (Scotland) Bill instead. 
Members would probably appreciate an informal 
discussion with the minister once the Adoption and 
Children (Scotland) Bill, as amended, is published. 
There have been substantial amendments to and 
restructuring of the bill during stage 2, so it would 
be useful for members to have a discussion about 
that informally, to check that we are happy with 
how the bill looks before we move on to stage 3. 

That concludes the public part of the meeting. 

13:19 
Meeting continued in private until 13:36. 
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Chapter 1—Adoption support services

SP Bill 61A Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Adoption and Children (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to restate and amend the law relating to adoption; to make 
other provision in relation to the care of children; to enable provision to be made in relation to 
allowances for the fostering of children; and for connected purposes.

PART 1

ADOPTION5

CHAPTER 1

ADOPTION SUPPORT SERVICES

Adoption support services

1 Duty of local authority to provide adoption support services

(1) Each local authority must—10

(a) to the extent that it already provides adoption support services in its area, continue 
to do so, and

(b) to the extent that it does not provide such services in its area, provide such 
services there.

(3) For the purpose of carrying out the duties imposed by subsection (1) efficiently and 15

effectively, a local authority must have regard to—

(a) the other services that it provides in its area in carrying out the functions of a local 
authority under any of the enactments mentioned in section 5(1B) of the Social 
Work (Scotland) Act 1968 (c.49) (power of the Scottish Ministers to issue certain 
directions) including, in particular, those functions in so far as they relate to 20

children, and

(b) any registered adoption service provided there.

(4) A local authority may carry out the duties imposed by subsection (1) by securing the 
provision of its adoption support services by a registered adoption service.

(5) In this section, “registered adoption service” means an adoption support service 25

provided as mentioned in section 2(11)(b) of the Regulation of Care (Scotland) Act 
2001 (asp 8) and registered under Part 1 of that Act.
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2 Local authority plans

(1) Before the expiry of such period as the Scottish Ministers may direct, each local 
authority must prepare and publish a plan for the provision of the adoption support 
services which it is required by section 1(1) to continue to provide, or to provide, in its 
area.5

(2) Each local authority—

(a) must from time to time review the plan published by it under subsection (1), and

(b) may, having regard to any such review, prepare and publish—

(i) modifications of the plan, or

(ii) a plan in substitution for the plan.10

(3) In preparing a plan, or carrying out a review, under this section a local authority must 
consult—

(a) each Health Board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29) which provides services under that Act in the area of 
the local authority,15

(b) such voluntary organisations as appear to the authority to represent the interests of 
persons who use, or are likely to use, adoption support services in that area,

(c) such voluntary organisations as appear to the authority to provide services in that 
area which, were they to be provided by the authority, might be adoption support 
services, and20

(d) such other persons as may be prescribed by regulations made by the Scottish 
Ministers.

(4) A local authority may incorporate a plan published under subsection (1) in any plan 
published by the authority under section 19(1) of the 1995 Act (local authority plans for 
services for children).25

(5) Where a local authority incorporates a plan as mentioned in subsection (4), it need not 
separately publish a plan under subsection (1).

(6) Subsections (2) and (5) apply to a plan modified or substituted under subsection (2) as 
they apply to a plan published under subsection (1).

(7) The Scottish Ministers may give a local authority directions as to the carrying out of its 30

functions under subsection (2).

(8) The Scottish Ministers may vary or revoke any direction given under subsection (7).

3 Assistance in carrying out functions under sections 1 and 2

(1) Where it appears to a local authority that an appropriate person could assist the authority 
in carrying out any of its functions under section 1 or 2, it may require the person to 35

assist the authority in the way specified in the requirement.

(2) An appropriate person need not comply with a requirement made by virtue of subsection 
(1) if—

(a) it would not be reasonably practicable to do so,
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(b) doing so would be incompatible with the person’s functions (whether statutory or 
otherwise), or

(c) where the person is not a natural person, doing so would unduly prejudice the 
carrying out of such functions.

(3) For the purposes of this section, a person is “appropriate” if the person is—5

(a) another local authority,

(b) a Health Board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29),

(c) such other person as may be prescribed by regulations made by the Scottish 
Ministers.10

4 Meaning of “adoption support service” in Regulation of Care (Scotland) Act 2001

In section 2 of the Regulation of Care (Scotland) Act 2001 (asp 8) (meaning of “care 
services”), for subsection (11) substitute—

“(11) An adoption support service is any service which is—

(a) provided by a local authority under section 1(1) of the Adoption and 15

Children (Scotland) Act 2006 (asp 00); or

(b) provided by a person other than a local authority and which consists of, 
or includes—

(i) the making of arrangements for or in connection with the adoption 
of children; or20

(ii) the provision of support, counselling or other forms of assistance 
in connection with the adoption of children,

(whether the person functions generally or in relation to a service 
provided, or to be provided, under that section).”.

Regulations25

5 Adoption agencies: regulations about carrying out of functions

(1) The Scottish Ministers may make regulations for any purpose relating to the carrying 
out of its functions by a registered adoption service.

(2) The Scottish Ministers may make regulations with respect to the carrying out by local 
authorities of their functions in relation to adoption.30

(3) Regulations under this section may in particular make provision for or in connection 
with—

(a) specifying circumstances in which a local authority proposing to make 
arrangements for the adoption of a child must apply for a permanence order which 
includes provision granting authority for the child to be adopted,35

(b) requiring such an application to be made within a period specified in the 
regulations.
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Adoption support services

6 Adoption support services

(1) Adoption support services are services (including in particular services of a type 
mentioned in subsection (2)) which are designed to meet the needs, in relation to 
adoption, of—5

(a) children who are placed for adoption (“placed children”),

(b) any other children who may be adopted,

(c) parents and guardians of—

(i) placed children, and 

(ii) children mentioned in paragraph (b),10

(d) persons with whom a child is placed for adoption (“parents of a placed child”),

(e) any other persons who may adopt a child,

(f) persons who have been adopted (“adopted persons”),

(g) persons who have adopted a child (“adoptive parents”),

(h) children of parents of a placed child,15

(i) children of adoptive parents,

(j) children who have been treated by parents of placed children as children of the 
parents of a placed child,

(k) children who have been treated by adoptive parents as children of the adoptive 
parents,20

(l) natural parents of adopted persons,

(m) persons who, before the placement of a child for adoption or the adoption of a 
child, treated the child as a child of the persons,

(n) siblings (whether of the whole-blood or half-blood) of—

(i) placed children, or 25

(ii) adopted persons,

(o) natural grandparents of—

(i) placed children, or 

(ii) adopted persons, 

(p) former guardians of placed children,30

(q) former guardians of adopted persons,

(r) any person (other than a person mentioned in any of paragraphs (a) to (q)) who 
is—

(i) affected by the placing, or proposed placing, of a child for adoption, or

(ii) affected by an adoption.35

(2) Those types of service are—

(a) arrangements for assessing children who may be adopted,
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(b) arrangements for assessing prospective adopters,

(c) arrangements for placing children for adoption,

(d) counselling and assistance to any of the persons mentioned in subsection (1),

(da) the provision of information about adoption to a person mentioned in that 
subsection,5

(e) the provision of guidance about adoption to a person mentioned in any of 
paragraphs (a) to (e) of that subsection, and

(f) any other assistance, in relation to the adoption process, that the local authority 
providing adoption support services in a particular case considers appropriate in 
the circumstances of that case.10

(4) The Scottish Ministers may by regulations—

(a) amend subsection (2) by—

(i) adding further types of service, 

(ii) modifying the types of service mentioned in that subsection, and

(b) make further provision about adoption support services. 15

7A Assessment of needs for adoption support services

(1) A local authority—

(a) must, on the request of a person mentioned in any of paragraphs (a) to (q) of 
subsection (1) of section 6, make an assessment of the needs of the person for 
adoption support services,20

(b) may, on the request of a person mentioned in paragraph (r) of that subsection, 
make an assessment of the needs of the person for such services.

(2) Where a local authority makes an assessment of the needs of a person for adoption 
support services under subsection (1), the authority must decide whether the needs of the 
person call for the provision of such services.25

(3) A local authority making an assessment of needs under subsection (1) must—

(a) do so in such manner as may be prescribed by regulations made by the Scottish 
Ministers, and

(b) have regard to such matters as may be so prescribed.

8 Provision of adoption support services30

(1) On the request of a person mentioned in any of paragraphs (a) to (e) of subsection (1) of 
section 6, a local authority—

(a) must provide adoption support services of a type mentioned in paragraphs (a) to 
(c) of subsection (2) of that section to the person, and

(b) may, without prejudice to subsection (3)(a), provide adoption support services of a 35

type mentioned in paragraphs (d) to (f) of subsection (2) of that section to the 
person.

(2) For the purposes of subsection (1), it is immaterial whether the local authority has made 
an assessment of the needs of the person under section 7A(1)(a).
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(3) Where a local authority decides under section 7A(2) that the provision of adoption 
support services is called for in respect of—

(a) a person mentioned in any of paragraphs (a) to (q) of subsection (1) of section 6, 
the authority must provide the services to the person,

(b) a person mentioned in paragraph (r) of that subsection, the authority may provide 5

the services to the person.

50 Urgent provision

(1) If in the opinion of a local authority a person mentioned in subsection (1) of section 6 
requires adoption support services as a matter of urgency, nothing in section 7A
prevents the authority from providing, or arranging for the provision of, those services 10

for the person without first carrying out an assessment under that section of the person’s 
needs for adoption support services.

(2) If by virtue of subsection (1) a local authority provides, or arranges for the provision of, 
adoption support services the authority must as soon as is reasonably practicable after 
such provision make an assessment of the person’s needs for adoption support services.15

Guidance

57 Guidance

(1) Subsection (2) applies where a local authority is carrying out its function under section 1
to provide or continue to provide adoption support services or to secure the provision of
such services.20

(2) The local authority must have regard to any guidance given by the Scottish Ministers.

(3) Guidance such as is mentioned in subsection (2) may, in particular, contain provision in 
relation to—

(a) how a local authority should assess (or reassess) the needs of a person for 
adoption support services,25

(b) how the power conferred by section 7A(1)(b) should be exercised,

(c) the classes of person in relation to whom that power should be exercised,

(e) how responsibility for the provision of adoption support services should be 
transferred from one local authority to another.

(4) The Scottish Ministers may vary or revoke any guidance such as is mentioned in 30

subsection (2).

Regulations

58 Regulations about adoption support services

(1) The Scottish Ministers may by regulations make provision for or in connection with—

(a) determining in circumstances specified in the regulations which local authority is, 35

or may become, responsible for—

(i) the provision of adoption support services,

(ii) the making of an assessment of needs under section 7A(1)(a),
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(b) determining the time at which, and the circumstances in which a local authority’s 
duty to provide adoption support services ends,

(c) specifying the circumstances in which a local authority may continue to provide 
adoption support services after the time determined by virtue of paragraph (b) has 
passed,5

(d) specifying the arrangements a local authority may make when a person in respect 
of whom the authority provides, or has a power or a duty to provide, adoption 
support services moves outwith the authority’s area,

(e) specifying the persons with whom such arrangements may be made,

(f) assessing the needs for adoption support services of persons who have moved or 10

who intend to move—

(i) from one local authority area to another,

(ii) from outwith Scotland to Scotland.

(2) The power conferred by subsection (1) may be exercised so as to make different 
provision for different adoption support services.15

Payments in lieu of services

79 Power to provide payment to person entitled to adoption support service

(1) Subsection (2) applies where a local authority––

(za) has, in respect of a person, an obligation to provide, or secure the provision of, an 
adoption support service under this Part, or20

(b) has a power so to provide and determines it should provide.

(2) Subject to subsection (4), the authority may, after having regard to the matters 
mentioned in subsection (3), provide the person with a payment instead of the service.

(3) Those matters are—

(a) the person’s eligibility for assistance from any other body, 25

(b) where the person is so eligible, the availability to the person of that assistance at 
the time when the service might have been provided to the person by the 
authority,

(c) the ability of the authority to provide, or secure the provision of, the service, and

(d) the person’s need for the service.30

(4) A payment under subsection (2) may be made subject to such conditions (including 
conditions as to repayment) as the authority considers reasonable.

(5) In imposing conditions under subsection (4), the authority must have regard to the
person’s eligibility for assistance from any other body.
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CHAPTER 2

THE ADOPTION PROCESS

Preliminary

9 Considerations applying to the exercise of powers

(1) Subsections (2) to (4) apply where a court or adoption agency is coming to a decision 5

relating to the adoption of a child.

(2) The court or adoption agency must have regard to all the circumstances of the case.

(3) The court or adoption agency is to regard the need to safeguard and promote the welfare 
of the child throughout the child’s life as the paramount consideration.

(4) The court or adoption agency must, so far as is reasonably practicable, have regard in 10

particular to—

(a) the child’s ascertainable views regarding the decision (taking account of the 
child’s age and maturity), 

(b) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and15

(c) the likely effect on the child, throughout the child’s life, of the making of an 
adoption order.

(4A) Where an adoption agency is placing a child for adoption it must have regard, so far as 
is reasonably practicable, to the views of the parents, guardians and other relatives of the 
child.20

(5) In carrying out the duties imposed on it by subsections (2) to (4) an adoption agency 
must, before making any arrangements for the adoption of a child, consider whether 
adoption is likely best to meet the needs of the child or whether there is some better 
practical alternative for the child.

(6) If an adoption agency concludes that there is an alternative such as is mentioned in 25

subsection (5), it must not make arrangements for the adoption of the child.

(7) Without prejudice to the generality of subsection (4)(a), a child who is aged 12 or over
is presumed to be of sufficient age and maturity to form a view for the purposes of 
subsection (4)(a).

Pre-adoption requirements30

15 Child to live with adopters before adoption order made

(1) Where—

(a) subsection (2) applies, an adoption order may not be made in relation to a child 
unless the conditions in subsection (3) are met,

(b) subsection (2) does not apply, an adoption order may not be made in relation to 35

the child unless the condition in subsection (4) is met.

(2) This subsection applies if—

(a) the person applying for the adoption order (“the applicant”), or one of the 
applicants, is a parent, step-parent or relative of the child, or
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(b) the child was placed with the applicant, or applicants, by an adoption agency.

(3) The conditions are—

(a) that the child is at least 19 weeks old, and

(b) that at all times during the period of 13 weeks immediately preceding the making 
of the order the child’s home was with the applicants.5

(4) The condition is that at all times during the period of 12 months immediately preceding 
the making of the order the child’s home was with the applicants.

(5) In relation to—

(a) an adoption proposed to be effected by a Convention adoption order, or

(b) an adoption of a child habitually resident outwith the British Islands which is 10

proposed to be effected by an adoption order other than a Convention adoption 
order,

subsection (3)(b) has effect as if the reference to a period of 13 weeks were a reference 
to a period of 6 months.

16 Home visits15

(1) Where a child was placed for adoption with the applicants by an adoption agency, an 
adoption order may not be made unless the appropriate court is satisfied that the 
condition in subsection (2) is met.

(2) The condition is that sufficient opportunities to see the child with the applicant or, in the 
case of an application by two applicants, both of them together in the home environment 20

have been given to the agency.

(3) Where the child was not placed for adoption with the applicants by an adoption agency, 
an adoption order may not be made unless the appropriate court is satisfied that the 
condition in subsection (4) is met.

(4) The condition is that sufficient opportunities to see the child with the applicant or, in the 25

case of an application by two applicants, both of them together in the home environment 
have been given to the local authority within whose area the home is.

17 Reports where child placed by agency

(1) Subsection (2) applies where an application for an adoption order relates to a child 
placed for adoption by an adoption agency.30

(2) The agency must—

(a) submit to the court a report on—

(i) the suitability of the applicants, and

(ii) any other matters relevant to the operation of section 9, and

(b) assist the court in any manner the court directs.35

18 Notification to local authority of adoption application

(1) Subsection (2) applies where a child was not placed for adoption with the applicants by
an adoption agency.
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(2) An adoption order may not be made in relation to the child unless the applicants have, at 
least 3 months before the date of the order, given notice to the local authority within 
whose area the applicants have their home of the intention to apply for the order.

19 Notice under section 18: local authority’s duties

(1) This section applies where a local authority receives a notice under section 18 in respect 5

of a child.

(2) On receipt of the notice the authority must—

(a) investigate the matter, and

(b) submit to the court a report of the investigation.

(3) The local authority must in particular investigate—10

(a) so far as is reasonably practicable, the suitability of the applicants and any other 
matters relevant to the operation of section 9 in relation to the application,

(b) whether there has been a contravention of section 11 in relation to the child, and

(c) whether there has been a failure to comply with section 12(2) in relation to the 
child.15

(4) If the authority knows that the child is being looked after by another local authority, it 
must, before the expiry of the period of 7 days beginning with the day on which it 
receives the notice, give the other authority a copy of the notice.

Restrictions on removal of children placed for adoption

20 Restrictions on removal: child placed for adoption with consent20

(1) Subsection (2) applies where—

(a) an adoption agency has placed a child for adoption with persons (“prospective 
adopters”), and

(b) each parent or guardian of the child has, in accordance with such provision as may 
be made by regulations by the Scottish Ministers, consented to the placement 25

(whether or not each parent or guardian knows the identity of the prospective 
adopters).

(2) A parent or guardian of the child must not remove the child from the care of the 
prospective adopters without the leave of—

(a) the adoption agency, or30

(b) the appropriate court.

(3) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both.

21 Restrictions on removal: notice of intention to adopt given35

(1) Subsection (2) applies where—

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child, and
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(b) during the period of 5 years immediately preceding the giving of notice, the
child’s home has been with the prospective adopters.

(2) Except where subsection (3) applies, a person may not remove the child from the care of
the prospective adopters during the period beginning with the giving of notice and 
ending with the relevant act.5

(3) This subsection applies if—

(a) the prospective adopters consent to the removal,

(b) a court having jurisdiction to make adoption orders grants leave for the removal,

(c) the child is arrested, or

(d) the removal is authorised by virtue of any enactment.10

(4) For the purposes of subsection (2), “relevant act” means—

(a) where before the expiry of the 3 month period the prospective adopters apply for 
an adoption order in relation to the child to whom the notice relates, the making of 
the application for the adoption order,

(b) where the prospective adopters do not apply for an adoption order before the 15

expiry of that period, the expiry of that period.

(5) In this section, “3 month period” means the period of 3 months beginning with the day 
on which the local authority receives the notice.

(6) If during—

(a) the 3 month period, or20

(b) the period of 28 days beginning with the expiry of the 3 month period,

the prospective adopters give a further notice under section 18(2) to a local authority in 
respect of the same child, subsection (2) does not apply.

(7) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 25

fine not exceeding level 5 on the standard scale or both.

22 Restrictions on removal: application for adoption order pending

(1) Subsection (2) applies where—

(a) an application for an adoption order in relation to a child has been made to, but 
not determined by, the appropriate court, and30

(b) during the period of 5 years immediately preceding the making of the application, 
the child’s home has been with the persons applying for the order (the 
“prospective adopters”).

(2) Except where subsection (3) applies, a person may not remove the child from the care of
the prospective adopters.35

(3) This subsection applies if—

(a) the prospective adopters consent to the removal,

(b) the court determining the application grants leave for the removal,

(c) the child is arrested, or
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(d) the removal is authorised by virtue of any enactment.

(4) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both.

24 Duty to give notice where child looked after by other local authority5

(1) Subsection (2) applies where—

(a) by virtue of section 21(1)(a), a local authority receives notice under section 18(2)
in relation to a child, and

(b) the authority knows that the child is being looked after by another local authority.

(2) The authority must, before the expiry of the period of 7 days beginning with the day on 10

which the authority receives the notice, give a copy of the notice to the other authority.

25 Restrictions on removal of child looked after by local authority

(1) Subsection (2) applies where—

(a) section 21(1) or 22(1) applies,

(b) before the child’s home came to be with the prospective adopters, the child was 15

looked after by a local authority, and

(c) the child continues to be looked after by a local authority.

(2) Except where subsection (3) applies, the local authority must not remove the child from 
the care of the prospective adopters.

(3) This subsection applies if—20

(a) the removal is made in accordance with section 27 or 28,

(b) an appropriate court grants leave for the removal, or

(c) the removal is authorised by virtue of Chapter 2 or 3 of Part II of the 1995 Act.

Return of children

26 Return of child removed in breach of certain provisions25

(1) The relevant court may, on the application of a person from whose care a child has been 
removed in breach of any of the relevant provisions, order the person who has so 
removed the child to return the child to the applicant.

(2) The relevant court may, on the application of a person who has reasonable grounds for 
believing that another person is intending to remove a child from the applicant’s care in30

breach of any of the relevant provisions, by order direct that other person not to remove 
the child from the applicant’s care in breach of the provision concerned.

(3) The “relevant court” is—

(a) if there is pending in respect of the child an application for an adoption order or a 
permanence order, the court in which the application is pending,35

(b) in any other case—

(i) the Court of Session, or
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(ii) the sheriff court of the sheriffdom within which the applicant resides.

(4) The relevant provisions are—

(a) sections 20, 21, 22 and 25,

(b) sections 30, 34, 35 and 36 of the 2002 Act,

(c) Articles 28 and 29 of the Northern Ireland Order.5

27 Return of child placed for adoption by adoption agency

(1) This section applies where—

(a) in pursuance of arrangements made by an adoption agency or a registered 
adoption society for the adoption of a child by persons (the “prospective 
adopters”), the child has been delivered into the care of the prospective adopters, 10

and

(b) no adoption order has been made in relation to the child on the application of the 
prospective adopters.

(2) The prospective adopters may give notice to the agency or society of their intention not 
to retain the care of the child.15

(3) The agency or society may give notice to the prospective adopters of its intention not to 
allow the child to remain in the care of the prospective adopters.

(4) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 
court which is hearing the application.20

(5) Subsection (6) applies where—

(a) notice is given by virtue of subsection (2) or (3), or

(b) an application for an adoption order made by the prospective adopters is refused 
or withdrawn.

(6) The prospective adopters must, before the expiry of the relevant period, return the child 25

to—

(a) the agency or, as the case may be, society, or

(b) a person nominated by the agency or, as the case may be, society for the purposes 
of this section.

(7) In subsection (6), “relevant period” means—30

(a) in the case mentioned in paragraph (a) of subsection (5), the period of 7 days 
beginning with the day on which notice was given,

(b) in the case mentioned in paragraph (b) of that subsection—

(i) the period of 7 days beginning with the day on which the application was 
refused or withdrawn, or35

(ii) if, before the expiry of the relevant period, the court makes an order 
extending that period for a period (not exceeding 6 weeks) specified in the 
order, the period so specified.
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(8) A person who fails to return a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 
or a fine not exceeding level 5 on the standard scale or both.

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be returned to the child’s parent or 5

guardian or, as the case may be, the adoption agency or registered adoption society.

(10) In this section “registered adoption society” has the meaning given by section 2(2) of the 
2002 Act.

Adoption not proceeding: arrangements

28 Looked after children: adoption not proceeding10

(1) This section applies where—

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child,

(b) the child has a home with the prospective adopters,

(c) the child was not delivered into the care of the prospective adopters in pursuance 15

of arrangements made by an adoption agency or a registered adoption society for 
the adoption of the child by the prospective adopters, and

(d) the child is being looked after by a local authority (the “relevant local authority”).

(2) The prospective adopters may give notice to the relevant local authority of their 
intention not to retain the care of the child.20

(3) The authority may give notice to the prospective adopters of its intention not to allow 
the child to remain in the care of the prospective adopters.

(4) Where notice is given by virtue of subsection (2) or (3) the prospective adopters must, 
before the expiry of the period of 7 days beginning with the day on which notice is
given, deliver the child to—25

(a) the authority, or

(b) a person nominated by the authority for the purposes of this section.

(5) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 
court which is hearing the application.30

(6) If an application for an adoption order in relation to the child is refused or withdrawn, 
the child—

(a) must be delivered to the relevant local authority only if the authority requires it, 
and

(b) where such a requirement is made, must be delivered before the expiry of the 35

period of 7 days beginning with the day on which the requirement is made.

(7) Where an application by the prospective adopters for an adoption order in relation to the 
child has been made but not disposed of, any right of the relevant local authority to 
require the child to be delivered otherwise than by virtue of this section is suspended.
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(8) A person who fails to deliver a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 
or a fine not exceeding level 5 on the standard scale or both.

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be delivered to the child’s parent or 5

guardian or, as the case may be, the relevant local authority.

(10) In this section “registered adoption society” has the meaning given by section 2(2) of the 
2002 Act.

Contravention of sections 30 to 36 of 2002 Act

29 Contravention of sections 30 to 36 of 2002 Act10

(1) A person who contravenes any of the provisions of the 2002 Act mentioned in 
subsection (2) commits an offence and is liable on summary conviction to imprisonment 
for a term not exceeding 3 months or a fine not exceeding level 5 on the standard scale 
or both.

(2) Those provisions are—15

(a) section 30(1), (2) and (3) (removal of child placed or who may be placed for 
adoption),

(b) sections 32(2)(b), 33(2) and 35(2) (return of child by prospective adopters),

(c) section 34(1) (removal of child in contravention of placement order),

(d) section 36(1) (removal of child in non-agency case), and20

(e) section 36(5) (return of child to parent or guardian).

The making of adoption orders

30 Adoption orders

(1) An adoption order is an order made by the appropriate court on an application under 
section 31 or 32 vesting the parental responsibilities and parental rights in relation to a 25

child in the adopters or adopter.

(2) The court must not make an adoption order unless it considers that it would be better for 
the child that the order be made than not.

(3) An adoption order may contain such terms and conditions as the court thinks fit.

(4) An adoption order may be made in respect of a person aged 18 or over if the application 30

for the order was made when the person was under 18.

(5) An adoption order may be made in respect of a child who is subject to a permanence 
order. 

(6) An adoption order may be made even if the child to be adopted is already an adopted 
child.35

(7) An adoption order may not be made in respect of a person who is or has been—

(a) married, or

(b) a civil partner.
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31 Adoption by certain couples

(1) Where—

(a) each member of a relevant couple is aged 21 or over,

(b) neither member of the couple is a parent of the child to be adopted, and

(c) one of the conditions in subsection (2) is met,5

an adoption order may be made on the application of the couple.

(2) Those conditions are—

(a) that a member of the couple is domiciled in a part of the British Islands,

(b) that each member of the couple has been habitually resident in a part of the British 
Islands for a period of at least one year ending with the date of the application.10

(3) A couple is “relevant” for the purposes of this section if its members are—

(a) persons who are married to each other,

(b) persons who are civil partners of each other,

(c) persons who are living together as if husband and wife in an enduring family 
relationship, or15

(d) persons who are living together as if civil partners in an enduring family 
relationship.

(4) In this section “parent”, in relation to the child to be adopted, means a parent who has 
any parental responsibilities or parental rights in relation to the child.

32 Adoption by one person20

(1) An adoption order may be made on the application of a person (“A”) if—

(a) A is aged 21 or over,

(b) subsection (2), (3), (4) or (5) applies, 

(c) one of the conditions in subsection (6) is met, and

(d) where A is a natural parent of the child to be adopted, subsection (7) applies.25

(2) This subsection applies if A is not a member of a relevant couple.

(3) This subsection applies if—

(a) A and another person (“B”) are a relevant couple,

(b) B is aged 18 or over,

(c) B is a parent of the child to be adopted, and30

(e) B—

(i) is domiciled in a part of the British Islands, or

(ii) has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application.

(4) This subsection applies if—35
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(a) A and B are—

(i) married to each other, or

(ii) civil partners of each other,

(b) B is not a parent of the child to be adopted, and

(c) the court is satisfied that—5

(i) B cannot be found,

(ii) A and B have separated and are living apart and the separation is likely to 
be permanent, or

(iii) B is by reason of ill-health (whether physical or mental) incapable of 
making an application for an adoption order.10

(5) This subsection applies if—

(a) A and B are a relevant couple by virtue of being members of a couple falling 
within paragraph (c) or (d) of subsection (3) of section 31,

(b) B is not a parent of the child to be adopted, and

(c) the court is satisfied that B is by reason of ill-health (whether physical or mental) 15

incapable of making an application for an adoption order.

(6) Those conditions are—

(a) that A is domiciled in a part of the British Islands,

(b) that A has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application.20

(7) This subsection applies if the court is satisfied that—

(a) the other natural parent is dead,

(b) the other natural parent cannot be found,

(c) by virtue of section 28 of the Human Fertilisation and Embryology Act 1990
(c.37) (disregarding subsections (5A) to (5I) of that section), there is no other 25

parent, or

(d) the exclusion of the other natural parent from the application for adoption is
justified on some other ground.

(8) In subsections (3)(c), (4)(b) and (5)(b), “parent” has the meaning given by section 31(4).

33 Parental etc. consent30

(1) An adoption order may not be made unless one of the five conditions is met.

(2) The first condition is that, in the case of each parent or guardian of the child, the 
appropriate court is satisfied—

(a) that the parent or guardian understands what the effect of making an adoption 
order would be and consents to the making of the order (whether or not the parent 35

or guardian knows the identity of the persons applying for the order), or

(b) that the parent’s or guardian’s consent to the making of the adoption order should 
be dispensed with on one of the grounds mentioned in subsection (2A).
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(2A) Those grounds are—

(a) that the parent or guardian is dead,

(b) that the parent or guardian cannot be found or is incapable of giving consent,

(c) that—

(i) subsection (2B) or (2C) applies, and5

(ii) the welfare of the child requires the consent to be dispensed with.

(2B) This subsection applies if the parent or guardian—

(a) has parental responsibilities or parental rights in relation to the child,

(b) is, in the opinion of the court, unable satisfactorily to—

(i) discharge those responsibilities, or 10

(ii) exercise those rights, and

(c) is likely to continue to be unable to do so.

(2C) This subsection applies if—

(a) the parent or guardian has, by virtue of the making of a relevant order, no parental 
responsibilities or parental rights in relation to the child, and 15

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian.

(2D) In subsection (2C)(a), “relevant order” means an order under subsection (1) of section 
84 which does not include provision such as is mentioned in subsection (2)(c) of that 
section.20

(3) The second condition is that a permanence order granting authority for the child to be 
adopted is in force.

(4) The third condition is that each parent or guardian of the child has consented under 
section 20 of the 2002 Act (advance consent to adoption), has not withdrawn the consent 
and does not oppose the making of the adoption order.25

(5) The fourth condition is that—

(a) the child has been placed for adoption by an adoption agency (within the meaning 
of section 2(1) of the 2002 Act) with the prospective adopters in whose favour the 
adoption order is proposed to be made,

(b) the child was placed for adoption—30

(i) under section 19 of the 2002 Act (placing children with parental consent) 
with the consent of each parent or guardian and the consent of the mother 
was given when the child was at least 6 weeks old, or

(ii) under an order made under section 21 of the 2002 Act (placement orders) 
and the child was at least 6 weeks old when the order was made, and35

(c) no parent or guardian of the child opposes the making of the adoption order.

(6) The fifth condition is that an order under Article 17(1) or 18(1) of the Northern Ireland 
Order (orders declaring children free for adoption) is in force in relation to the child.

(7) Consent is ineffective for the purposes of subsection (2)(a) if given by the mother less 
than 6 weeks after the child’s birth.40
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(8) A parent or guardian may not oppose the making of an adoption order under subsection 
(4) or (5) without leave of the court.

(9) The court must not give leave under subsection (8) unless satisfied that there has been a 
change of circumstances since the consent of the parent or guardian was given or, as the 
case may be, the order under section 21 of the 2002 Act was made.5

(10) The withdrawal of—

(a) any consent to the placement of a child for adoption under section 19, or under an 
order under section 21, of the 2002 Act, or

(b) any consent given under section 20 of that Act,

is ineffective if the consent is given after an application for an adoption order is made.10

(11) In subsections (2) and (2A), “parent” has the meaning given by section 31(4).

34 Consent of child aged 12 or over

(1) Except where subsection (2) applies, an adoption order may not be made in respect of a 
child who is aged 12 or over unless the child consents.

(2) This subsection applies where the court is satisfied that the child is incapable of 15

consenting to the order.

35 Restrictions on making orders

(1) Except where subsection (2) applies, the court may not hear an application for an 
adoption order in relation to a child where a previous application falling within 
subsection (3) made in relation to the child by the same persons was refused by any 20

court.

(2) This subsection applies where—

(a) in refusing the previous application, the court directed that this section should not 
apply, or

(b) it appears to the court that, because of a change in circumstances, or for any other 25

reason, it is proper to hear the application.

(3) An application falls within this subsection if it is an application for—

(a) an adoption order,

(b) an adoption order as defined in section 46(1) of the 2002 Act,

(c) an order made, or having effect as if made, under Article 12 of the Northern 30

Ireland Order,

(d) an order for adoption made in the Isle of Man,

(e) an order for adoption made in any of the Channel Islands.

36 Contravention of section 13 no bar to making order

The court may make an adoption order in relation to a child even where it is found that 35

the applicants have, as respects the child, contravened section 13.
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37 Effect of order on existing rights etc.

(1) Where an adoption order is made on the application of a member of a relevant couple by 
virtue of subsection (3) of section 32, the making of the order—

(a) does not affect any parental responsibilities and parental rights which immediately 5

before the making of the order were vested in the other member of the relevant 
couple,

(b) does not extinguish any duty owed to the child by that other member—

(i) to pay or provide aliment in respect of any period occurring after the 
making of the order,10

(ii) to make any payment arising out of parental responsibilities and parental 
rights in respect of such a period.

(2) Otherwise, the making of an adoption order––

(a) extinguishes any parental responsibilities and parental rights relating to the child 
which immediately before the making of the order were vested in any person,15

(b) subject to subsection (4), extinguishes any duty owed to the child immediately 
before the making of the order—

(i) to pay or provide aliment in respect of any period occurring after the 
making of the order,

(ii) to make any payment arising out of parental responsibilities and parental 20

rights in respect of such a period.

(4) The making of an adoption order does not extinguish a duty arising under a deed or 
agreement—

(a) which constitutes a trust, or

(b) which expressly provides that the duty is not to be extinguished by the making of 25

an adoption order.

(5) An adoption order does not affect parental responsibilities and parental rights so far as 
they relate to any period before the making of the order.

Revocation of supervision requirement

38 Revocation of supervision requirement30

(1) Subsection (2) applies where—

(a) the child to be adopted is subject to a supervision requirement, and

(b) the appropriate court is satisfied that, were it to make an adoption order in relation 
to the child, compulsory measures of supervision in respect of the child would no 
longer be necessary.35

(2) The court must make an order providing that, on the making of the adoption order, the 
supervision requirement ceases to have effect.
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Adoption records

39 Information to be kept about adoptions

The Scottish Ministers may make regulations for or in connection with specifying—

(a) the information which an adoption agency must keep in relation to adoptions, and

(b) the form and manner in which it must keep the information.5

40 Disclosure of information kept under relevant enactment

(1) The Scottish Ministers may by regulations make provision for or in connection with the 
disclosure by adoption agencies to adopted persons and other persons of a description or 
descriptions specified in the regulations of information kept by virtue of a relevant 
enactment.10

(2) Regulations under subsection (1) may in particular include provision—

(a) in circumstances specified in the regulations, conferring discretion on adoption 
agencies as to whether to disclose or withhold information,

(b) specifying conditions which are to apply in relation to the disclosure of 
information, or information of a type so specified, to adopted persons of a 15

description or descriptions so specified,

(c) specifying circumstances in which information should not be disclosed to adopted 
persons of a description or descriptions so specified,

(d) about the review of decisions of adoption agencies in connection with—

(i) the disclosure of information,20

(ii) the conditions applicable to such disclosure.

(3) In this section, “relevant enactment” means—

(a) section 39, or

(b) any other enactment (whether or not in force) which imposes a requirement 
(however expressed) to keep records relating to adoptions.25

CHAPTER 3

STATUS OF ADOPTED CHILDREN

41 Meaning of “adoption” in Chapter 3

(1) In this Chapter, “adoption” means—

(a) adoption by an adoption order,30

(b) adoption by an adoption order as defined in section 46(1) of the 2002 Act,

(c) adoption by an order made, or having effect as if made, under Article 12 of the 
Northern Ireland Order,

(d) adoption by an order made in the Isle of Man or any of the Channel Islands,

(e) a Convention adoption,35

(f) an overseas adoption, or
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(g) an adoption recognised by the law of Scotland and effected under the law of any 
other country;

and related expressions are to be interpreted accordingly.

(2) References in this Chapter to adoption do not include an adoption effected before the 
day on which this Chapter comes into force.5

(3) Any reference in an enactment to an adopted person within the meaning of this Chapter 
includes a reference to an adopted child within the meaning of Part IV of the Adoption 
(Scotland) Act 1978 (c.28).

42 Status conferred by adoption

(1) An adopted person is to be treated in law as if born as the child of the adopters or 10

adopter.

(2) If an adopted person is adopted—

(a) by a relevant couple, or

(b) by virtue of section 32(3), by a member of a relevant couple,

the adopted person is to be treated as the child of the couple concerned.15

(3) An adopted person adopted by virtue of section 32(3) by a member of a relevant couple 
is to be treated in law as not being the child of any person other than the adopter and the 
other member of the couple.

(4) Otherwise, an adopted person is to be treated in law as not being the child of any person 
other than the adopters or adopter.20

(5) Subsections (3) and (4) do not affect any reference in this Act to a person’s natural 
parent or to any other natural relationship.

(6) Subsection (7) applies where, in the case of a person adopted under a Convention 
adoption, the Court of Session is satisfied, on an application under this section—

(a) that under the law of the country in which the adoption was effected the adoption 25

is not a full adoption,

(b) that—

(i) the consents mentioned in Article 4(c) and (d) of the Convention have not 
been given for a full adoption, or

(ii) the United Kingdom is not the receiving State (within the meaning of 30

Article 2 of the Convention), and

(c) that it would be more favourable to the person for a direction to be given under 
that subsection.

(7) The court may direct that subsection (4)—

(a) is not to apply, or35

(b) is not to apply to such extent as may be specified in the direction.

(8) In subsection (6), “full adoption” means an adoption by virtue of which the person falls 
to be treated in law as if the person were not the child of any person other than the 
adopters or adopter.

(9) This section has effect from the date of the adoption.40
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(10) Subject to the provisions of this Chapter, this section—

(a) applies for the interpretation of enactments or instruments passed or made before 
as well as after the adoption and so applies subject to any contrary indication, and

(b) has effect as respects things done, or events occurring, on or after the adoption.

43 Miscellaneous enactments5

(1) Subject to subsection (2), section 42 does not apply—

(a) for the purposes of determining the forbidden degrees of consanguinity and 
affinity in respect of the law relating to marriage or to the eligibility of persons to 
register as civil partners of each other, or

(b) in respect of the crime of incest.10

(2) On the making of an adoption order, the adopter and the person adopted are deemed, for 
all time coming, to be within the forbidden degrees in respect of the law relating to 
marriage, to such eligibility and to incest.

(3) Section 42 does not apply for the purposes of any provision of—

(a) the British Nationality Act 1981 (c.61),15

(b) the Immigration Act 1971 (c.77),

(c) any instrument having effect under either of those Acts, or

(d) any other law for the time being in force which determines British citizenship, 
British overseas territories citizenship or British Overseas Citizenship.

44 Pensions20

Section 42 does not affect entitlement to a pension which is payable to or for the benefit 
of a person and is in payment at the time of the person’s adoption.

45 Insurance

(1) Subsections (2) and (3) apply where a child is adopted whose natural parent has effected 
an insurance with—25

(a) a friendly society,

(b) a collecting society, or

(c) an industrial insurance company,

for the payment on the death of the child of money for funeral expenses.

(2) The rights and liabilities under the policy are by virtue of the adoption transferred to the 30

adoptive parents.

(3) For the purposes of the enactments relating to such societies and companies, the 
adoptive parents are to be treated as the person who took out the policy.

(4) Where the adoption is effected by an order made by virtue of section 32(3), the 
references in subsections (2) and (3) to the adoptive parents are to be read as references 35

to the adopter and the other member of the relevant couple.
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46 Succession and inter vivos deeds

Section 42 does not affect the law relating to adopted persons in respect of—

(a) succession to an intestate or testate estate, and

(b) the disposal of property by virtue of an inter vivos deed.

CHAPTER 45

ADOPTION SUPPORT PLANS

Adoption support plans

51 Adoption support plans

(1) This section applies where—

(a) a local authority has, by virtue of section 7A(1), assessed the needs of a person for 10

adoption support services and decides that the provision of such services is called 
for in respect of the person, and

(b) the person is a member of a relevant family.

(2) Subject to subsection (4), the authority must prepare an adoption support plan in respect 
of each member of the relevant family.15

(3) An adoption support plan must, in relation to the person it concerns (“the person”)—

(a) specify the needs of the person identified as a result of an assessment carried out 
by virtue of section 7A(1),

(b) record details of the adoption support services the provision of which the authority 
decides is called for by virtue of section 7A(2),20

(c) specify any other needs of the person identified by the authority,

(d) set out how the needs mentioned in paragraphs (a) and (c) may be met by the 
provision of adoption support services,

(e) record details of any previous assessment of needs in respect of the person carried 
out by virtue of section 7A(1),25

(f) record details of any assessment of needs in respect of the person made under 
section 12A(1) of the Social Work (Scotland) Act 1968 (c.49),

(g) where the person has been adopted, record details of any care plan prepared by a 
local authority in respect of the person under regulations made under section 17 of 
the 1995 Act,30

(h) record details of any adoption support services which—

(i) were provided to the person before the plan was prepared, or 

(ii) are being provided to the person when the plan is prepared,

(i) specify any other matter which, in the opinion of the local authority preparing the 
plan, is relevant to the provision of adoption support services to the person, and35

(j) where there is no information to be included in the plan under any of paragraphs 
(a) to (i), record that fact.
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(4) The authority may, with the consent of each member of the relevant family of or over 
the age of 12 years, prepare a single adoption support plan in respect of all members of 
the relevant family instead of preparing adoption support plans in respect of each of 
them.

(5) Subsection (3) applies to a single adoption support plan prepared under subsection (4) as 5

if—

(a) for the words “the person it concerns (“the person”)” there were substituted “each 
member of the relevant family it concerns”,

(b) for the words “the person” in paragraphs (a), (c), (e), (f), (h) and (i) there were 
substituted “each member”,10

(c) for the words “the person” in paragraph (g), where they first occur, there were 
substituted “a member of the relevant family”, and

(d) for the words “the person” in that paragraph, where they second occur, there were 
substituted “that member”.

(6) If in the opinion of the authority a member of the relevant family of or over the age of 15

12 years is incapable of giving consent under subsection (4), the requirement to obtain 
such consent does not apply in relation to the member.

(7) In this section, “relevant family” means—

(za) a child who is placed for adoption,

(zb) the person or persons with whom a child is placed for adoption,20

(a) a child who has been adopted,

(b) the person who has, or persons who have, adopted that child,

(c) any—

(i) child of a person or persons mentioned in paragraph (zb) or (b),

(ii) other child who has been treated by the person or persons as a child of the 25

person or persons,

living in the same household as the person or persons.

52 Duration

(1) An adoption support plan ceases to have effect on the occurrence of whichever of the 
events in subsection (2) first occurs.30

(2) Those events are—

(a) the preparation of a further adoption support plan in respect of the member or, as 
the case may be, members of the relevant family in relation to whom the adoption 
support plan was prepared,

(b) the date on which an appropriate child reaches the age of 18.35

(3) In this section, “appropriate child” means a child—

(a) who has been placed for adoption, or

(b) who has been adopted,
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and who is a member of the relevant family in relation to which, or to any members of 
which, the adoption support plan was prepared.

53 Family member’s right to require review of plan

(1) This section applies where an adoption support plan is in force in respect of a member of 
a relevant family or, as the case may be, a relevant family.5

(2) Subject to subsection (4), the person to whom the plan relates or, as the case may be, a 
member of the relevant family to which the plan relates (in either case, “the relevant 
member”) may, if the relevant member believes the local authority is not complying 
with any of its obligations mentioned in the plan, require the authority to review the 
plan.10

(3) The authority may, in reviewing the plan, carry out a reassessment of the needs of the 
relevant member for adoption support services.

(4) A relevant member (other than the person or persons with whom the child has been 
placed for adoption or the person who has, or persons who have, adopted the child) may 
not make a requirement under subsection (2) unless, in the opinion of the local authority, 15

the member is capable of understanding the need for adoption support services.

(5) After reviewing the plan, the local authority must vary the plan to reflect any changes 
in—

(a) the needs of any relevant member for adoption support services identified as a 
result of a reassessment of needs made under subsection (3),20

(b) the adoption support services the local authority will provide.

(6) In this section, any references to a reassessment of needs of a person include, where no 
assessment has been carried out by virtue of section 7A(1)(a) in relation to the person, 
references to an assessment of needs of the person.

54 Other cases where authority under duty to review plan25

(1) This section applies where an adoption support plan is in force.

(2) The local authority must review the plan—

(a) from time to time, and

(b) at any time when the authority becomes aware of a change in the circumstances of 
a relevant member.30

(3) In reviewing the plan, the authority may make a reassessment of the needs of any 
relevant member.

(4) After reviewing the plan, the authority must vary the plan to reflect any changes in—

(a) the needs of any relevant member for adoption support services identified as a 
result of a reassessment of needs made under subsection (3),35

(b) the adoption support services the local authority will provide.

(5) In this section—

(a) any references to a reassessment of needs of a person are to be construed in 
accordance with subsection (6) of section 53,

224



Adoption and Children (Scotland) Bill 27
Part 1—Adoption
Chapter 4—Adoption support plans

(b) “relevant member” has the same meaning as in that section.

Reassessment

55 Reassessment of needs for adoption support services

(1) This section applies where an adoption support plan is in force.

(2) Any relevant member aged 12 years or over may require the local authority which 5

prepared the plan to make a reassessment of the member’s needs for adoption support
services.

(3) The authority, having regard to the results of that reassessment, must decide whether the 
needs of the member call for the provision of such services.

(4) Where the authority decides, by virtue of subsection (3), that the provision of adoption 10

support services is called for, the authority must provide the services.

(5) Where the authority provides adoption support services under subsection (4), it must 
vary the adoption support plan to reflect any changes in the services the authority will 
provide.

(5A) A relevant member (other than the person or persons with whom the child has been 15

placed for adoption or the person who has, or persons who have, adopted the child) may 
not require a reassessment to be made under subsection (2) unless, in the opinion of the 
local authority, the member is capable of understanding the need for adoption support 
services.

(6) Where a local authority is making a reassessment of needs under this section, it must—20

(a) do so in such manner as may be prescribed by regulations made by the Scottish 
Ministers, and

(b) have regard to such matters as may be so prescribed.

(7) In this section—

(a) any references to a reassessment of needs of a person are to be construed in 25

accordance with subsection (6) of section 53,

(b) “relevant member” has the same meaning as in that section.

Directions

56 Implementation of plans: directions

(1) The Scottish Ministers may give directions of a general or specific nature to a local 30

authority as to the implementation of adoption support plans.

(2) A direction under subsection (1) may not require an authority—

(a) to provide or, as the case may be, continue to provide, or

(b) withhold provision of,

a particular adoption support service.35

(3) The Scottish Ministers may vary or revoke any direction under subsection (1).
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Guidance

56A Guidance

(1) In preparing or reviewing adoption support plans, a local authority must have regard to 
any guidance issued by the Scottish Ministers.

(2) The Scottish Ministers may vary or revoke any such guidance.5

Regulations

56B Regulations about reviews of adoption support plans

The Scottish Ministers may by regulations make provision for or in connection with 
specifying the way in which reviews of adoption support plans are to be carried out.

CHAPTER 510

REGISTRATION

59 Adopted Children Register and index

(1) The Registrar General must continue to maintain—

(a) a register to be called the Adopted Children Register, and

(b) an index of the Adopted Children Register.15

(2) No entries may be made in the Adopted Children Register other than entries—

(a) directed to be made in it by adoption orders, or

(b) required to be made under schedule 1.

(3) The provisions of the Registration of Births, Deaths and Marriages (Scotland) Act 1965 
(c.49) with regard to the correction of errors in entries apply in relation to entries in the 20

Adopted Children Register as they apply in relation to entries in any register of births.

(4) Schedule 1 (which makes provision about registration of adoptions and the amendment 
of adoption orders) has effect.

60 Searches and extracts

(1) The terms, conditions and regulations as to payment of fees, form and authentication of 25

documents and otherwise applicable under the Registration of Births, Deaths and 
Marriages (Scotland) Act 1965 (c.49) in respect of—

(a) searches in indexes kept by virtue of that Act by the Registrar General, and

(b) the supply from the General Register Office of extracts of entries in the registers 
of births, deaths and marriages,30

apply in respect of searches in the index of the Adopted Children Register and supplies 
of extracts of entries in the Adopted Children Register.

(2) Where a person makes a request in accordance with those terms, conditions and 
regulations (including paying such fee as may be prescribed by those regulations), the 
Registrar General is, if the General Register Office is open for the purpose, to—35

(a) search (or permit the person to search) the index of the Adopted Children 
Register, and
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(b) issue to the person an extract of an entry in the register.

61 Connections between the register and birth records

(1) The Registrar General must make traceable the connection between any entry in the 
register of births which, by virtue of paragraph 2(2) of schedule 1 or any enactment at 
the time in force, has been marked “Adopted” and any corresponding entry in the 5

Adopted Children Register.

(2) Information kept by the Registrar General for the purposes of subsection (1) is not to be 
open to public inspection or search.

(3) The Registrar General may disclose any such information only in accordance with 
subsection (4).10

(4) Information is disclosed in accordance with this subsection if disclosed—

(a) under an order of the Court of Session or a sheriff,

(b) to an adopted person who is at least 16 years old and to whom the information 
relates, or

(c) to a local authority, Board, registered adoption society or relevant adoption 15

society which is providing counselling for any such adopted person.

(5) Where the Registrar General discloses information in accordance with subsection (4)(b), 
the Registrar must inform the adopted person that counselling services are available for 
the person—

(a) if the person is in Scotland, from any local authority in Scotland,20

(b) if the person is in England and Wales, from any local authority in England and 
Wales,

(c) if the person is in Northern Ireland, from any Board,

(d) if the person is in the United Kingdom and the person’s adoption was arranged 
by—25

(i) a registered adoption service, from that service,

(ii) a registered adoption society, from that society, or

(iii) a relevant adoption society, from that society.

(6) Where—

(a) in accordance with subsection (4) information is disclosed to an adopted person 30

who is in Scotland, or

(b) such a person applies for information under—

(i) Schedule 2 to the 2002 Act, or

(ii) Article 54 of the Northern Ireland Order,

any body mentioned in subsection (7) from which the adopted person requests 35

counselling must provide counselling for the person.

(7) Those bodies are—

(a) any local authority in Scotland,

(b) any registered adoption service, or
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(c) any registered adoption society or relevant adoption society in so far as (by virtue 
of section 12(2)) that society is acting as an adoption society in Scotland.

(8) In this section—

“Board” means a Health and Social Services Board established under Article 16 
of the Health and Personal Social Services (Northern Ireland) Order 1972 (S.I. 5

1972/1265),

“local authority”, in relation to England and Wales, means—

(a) any unitary authority, or

(b) any county council so far as it is not a unitary authority,

“registered adoption society” has the meaning given by section 2(2) of the 2002 10

Act,

“relevant adoption society” means an adoption society registered under Article 4 
of the Northern Ireland Order.

62 Admissibility of extracts as evidence

(1) An extract of an entry in the Adopted Children Register issued by virtue of section 15

60(2)(b) is sufficient evidence of the adoption to which it relates.

(2) Where an entry in the Adopted Children Register contains a record of— 

(a) the date of birth, or

(b) the country of the birth,

of the adopted person, an extract of the entry issued by virtue of that section is sufficient 20

evidence of that date or, as the case may be, country.

63 Interpretation of Chapter 5

(1) In this Chapter “Registrar General” means the Registrar General of Births, Deaths and 
Marriages for Scotland.

(2) Any register, index or record maintained by virtue of section 59 or 61 or schedule 1 may 25

be maintained in any form that the Registrar General considers appropriate.

(3) References (however expressed) to entries in such a register, or to their amendment, 
cancellation or marking, are to be read accordingly.

CHAPTER 6

ADOPTIONS WITH A FOREIGN ELEMENT30

Restrictions on movement of children

64 Restriction on bringing children into the United Kingdom

(1) This section applies where a person who is habitually resident in the British Islands (the 
“British resident”)—

(a) brings, or causes another to bring, a child who is habitually resident outwith the 35

British Islands into the United Kingdom for the purpose of adoption by the British 
resident, or

228



Adoption and Children (Scotland) Bill 31
Part 1—Adoption
Chapter 6—Adoptions with a foreign element

(b) at any time brings, or causes another to bring, into the United Kingdom a child 
adopted by the British resident under an external adoption effected within the 
period of 12 months ending with that time.

(2) In subsection (1), the references to adoption, or a child adopted, by the British resident 
include a reference to adoption, or a child adopted, by the British resident and another 5

person.

(3) This section does not apply if the child is intended to be adopted under a Convention 
adoption order.

(4) An external adoption means an adoption, other than a Convention adoption, of a child 
effected under the law of any country or territory outwith the British Islands, whether or 10

not the adoption is—

(a) an adoption within the meaning of Chapter 3, or

(b) a full adoption (as defined in section 42(8)).

(5) Regulations may require a person intending to bring, or to cause another to bring, a child 
into the United Kingdom in circumstances where this section applies—15

(a) to apply to an adoption agency in the prescribed manner for an assessment of the 
person’s suitability to adopt the child, and

(b) to give the agency any information it may require for the purpose of the 
assessment.

(6) Regulations may require prescribed conditions to be met in respect of a child brought 20

into the United Kingdom in circumstances where this section applies.

(7) In relation to a child brought into the United Kingdom for adoption in circumstances 
where this section applies, regulations may provide for any provision of Chapter 2 to 
apply with modifications or not to apply.

(8) Regulations may provide for this section not to apply if—25

(a) the adopters or, as the case may be, prospective adopters of the child in question 
are—

(i) natural parents,

(ii) natural relatives, or 

(iii) guardians,30

of the child (or one of them is), or

(b) the British resident in question is a step-parent of the child,

and any prescribed conditions are met.

(9) On the occasion of the first exercise of the power to make regulations under subsection 
(8)—35

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations.

(10) In this section, “prescribed” means prescribed by regulations and “regulations” means 40

regulations made by the Scottish Ministers.
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65 Preliminary order where child to be adopted abroad

(1) The appropriate court may, on an application by persons (“the prospective adopters”) 
who the court is satisfied intend to adopt a child under the law of a country or territory 
outwith the British Islands, make an order vesting parental responsibilities and parental 
rights in relation to the child in the prospective adopters.5

(2) If the court is satisfied that the prospective adopters would meet the requirements as to 
domicile, or habitual residence, in Scotland which they would require to meet if an 
adoption order were to be made on their application, the court may not make an order 
under this section.

(3) An order under this section may not be made unless any requirements prescribed by 10

regulations by the Scottish Ministers are satisfied.

(4) An application for an order under this section may not be made unless at all times during 
the period of 10 weeks immediately preceding the application the child’s home was with 
the applicants.

(5) Section 37 has effect in relation to an order under this section as it has effect in relation 15

to adoption orders.

(6) The Scottish Ministers may by regulations provide for any provision of this Act which 
relates to adoption orders to apply, with or without modifications, to orders under this 
section.

66 Restriction on removal of children for adoption outwith Great Britain20

(1) A person who takes or sends a protected child out of Great Britain to any place outwith 
the British Islands with a view to the adoption of the child by any person commits an 
offence.

(2) A person who makes or takes part in any arrangements for transferring the care of a 
protected child to another person, knowing that the other person intends to take or send 25

the child out of Great Britain in circumstances which would constitute an offence under 
subsection (1), commits an offence.

(3) No offence is committed under subsection (1) if the child is taken or sent out of Great 
Britain under the authority of an order under—

(a) section 65,30

(b) section 84 of the 2002 Act, or

(c) Article 57 of the Northern Ireland Order.

(4) A person is deemed to take part in arrangements for transferring the care of a child to 
another person for the purpose mentioned in subsection (2) if the person—

(a) facilitates the placing of the child in the care of the other person,35

(b) initiates or takes part in negotiations the purpose or effect of which is—

(i) the making of such arrangements, or

(ii) the conclusion of an agreement to transfer the care of the child,

for the purpose mentioned in that subsection, or

(c) causes any person to initiate or take part in any such negotiations.40
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(5) The Scottish Ministers may by regulations provide for subsections (1) to (3) to apply 
with modifications, or not to apply, if—

(a) the prospective adopters are––

(i) parents, 

(ii) relatives, or 5

(iii) guardians,

of the child (or one of them is), or

(b) the prospective adopter is a step-parent of the child,

and any conditions prescribed by the regulations are met.

(6) On the occasion of the first exercise of the power to make regulations under subsection 10

(5)—

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations.15

(7) In any proceedings under this section—

(a) a report by a British consular officer or a deposition made before, and 
authenticated under the signature of, such an officer is (if proved that the officer 
or deponent cannot be found in the United Kingdom) sufficient evidence of the 
matters stated in the report or deposition, and20

(b) it is not necessary to prove the signature or official character of the person who 
bears to have signed the report or deposition.

(8) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both.25

(9) In subsections (1) and (2), “protected child” means a child who is a British subject or a 
citizen of the Republic of Ireland.

67 Regulations under section 64: offences

(1) If a person brings, or causes another to bring, a child into the United Kingdom at any 
time in circumstances where section 64 applies, the person commits an offence—30

(a) if the person has not complied with any requirement imposed by virtue of 
subsection (5) of that section, or

(b) if the person has not met any condition which the person is required to meet by 
virtue of subsection (6) of that section,

before that time, or before any later time which may be prescribed by regulations made 35

by the Scottish Ministers.

(2) A person who commits an offence under subsection (1) is liable—

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both,
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(b) on conviction on indictment to imprisonment for a term not exceeding 12 months, 
or a fine or both.

Adoptions from abroad: special restrictions

68 Declaration of special restrictions on adoptions from abroad

(1) This section applies if the Scottish Ministers have reason to believe that, because of 5

practices taking place in a country or territory outwith the British Islands (the “relevant 
country”) in connection with the adoption of children, it would be contrary to public 
policy to further the bringing of children into the United Kingdom in the cases 
mentioned in subsection (2).

(2) Those cases are—10

(a) that a British resident wishes to bring, or cause another to bring, a child who is not 
a British resident into the United Kingdom for the purpose of adoption by the 
British resident and, in connection with the proposed adoption, there have been, or 
would have to be, proceedings in the relevant country or dealings with authorities 
or agencies there, or15

(b) that a British resident wishes to bring, or cause another to bring, into the United 
Kingdom a child adopted by the British resident under an adoption effected, 
within the period of 12 months ending with the date of the bringing in, under the 
law of the relevant country.

(3) The Scottish Ministers may by order declare, in relation to any relevant country, that 20

special restrictions are to apply for the time being in relation to the bringing in of 
children in the cases mentioned in subsection (2).

(4) The Scottish Ministers must, as respects each relevant country in relation to which such 
a declaration has effect for the time being (a “restricted country”), publish reasons for 
making the declaration in relation to the country.25

(5) The Scottish Ministers must publish a list of restricted countries (“the restricted list”) 
and keep the list up to date.

(6) The reasons and the restricted list are to be published in whatever way the Scottish 
Ministers think appropriate for bringing them to the attention of adoption agencies and 
members of the public.30

(7) In this section, “British resident” means a person habitually resident in the British 
Islands.

(8) Any reference in this section to adoption by a British resident includes adoption by a 
British resident and another person.

69 Review35

(1) The Scottish Ministers must keep under review, in relation to each restricted country, 
whether it should continue to be a restricted country.

(2) If the Scottish Ministers determine, in relation to a restricted country, that there is no 
longer a reason to believe what is mentioned in subsection (1) of section 68, they must 
by order revoke the order containing the declaration made in relation to it under 40

subsection (3) of that section.

(3) In this section, “restricted country” has the same meaning as in section 68.
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70 The special restrictions

(1) The special restrictions mentioned in subsection (3) of section 68 are that the Scottish 
Ministers are not to take any step which they might otherwise have taken in connection 
with furthering the bringing of a child into the United Kingdom in the cases mentioned 
in subsection (2) of that section (whether or not that step is provided for by virtue of any 5

enactment).

(2) Nothing in subsection (1) prevents the Scottish Ministers from taking those steps if, in 
any particular case, the prospective adopters or, as the case may be, the adopters satisfy 
the Scottish Ministers that they should take those steps despite the special restrictions.

(3) The Scottish Ministers may make regulations providing for—10

(a) the procedure to be followed by them in determining whether or not they are 
satisfied as mentioned in subsection (2),

(b) matters which they are to take into account when making such a determination 
(whether or not they also take other matters into account).

71 Imposition of extra conditions in certain cases15

(1) The Scottish Ministers may make regulations providing—

(a) for them to specify in the restricted list, in relation to any restricted country, a step 
which is not otherwise provided for by virtue of any enactment but which, by 
virtue of the arrangements between the United Kingdom and that country, the 
Scottish Ministers normally take in connection with the bringing in of a child 20

where that country is concerned, and

(b) that, if such a step has been so specified in relation to a restricted country, one or 
more conditions specified in the regulations are to be met in respect of a child 
brought into the United Kingdom in either of the cases mentioned in section 68(2)
(reading the reference there to the “relevant country” as being to the restricted 25

country in question).

(2) Those conditions are in addition to any provided for by virtue of—

(a) section 64, or

(b) any other enactment.

(3) A person who brings, or causes another to bring, a child into the United Kingdom 30

commits an offence if the person has not met any condition which the person is required 
to meet by virtue of subsection (1)(b).

(4) Subsection (3) does not apply if the step specified in the restricted list in relation to any 
country had already been taken before the publication of the restricted list.

(5) A person who commits an offence under subsection (3) is liable—35

(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both,

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months 
or a fine or both.

(6) In this section, “restricted country” and “restricted list” have the same meanings as in 40

section 68.
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Charging

72 Power to charge

(1) This section applies to adoptions to which—

(a) section 64 applies, or

(b) regulations made under section 1 of the Adoption (Intercountry Aspects) Act 1999 5

(c.18) apply.

(2) The Scottish Ministers may charge a fee to adopters for services provided or to be 
provided by them in relation to adoptions to which this section applies.

(3) The Scottish Ministers may determine the level of fee as they see fit and may, in 
particular—10

(a) charge a flat fee or charge different fees in different cases or descriptions of case,

(b) in any case or description of case, waive a fee.

(4) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section does not exceed the total cost to them of providing 
the services in relation to which the fees are imposed.15

(5) In this section, “financial year” means a period of 12 months ending with 31 March.

(6) Any references in this section—

(a) to adoptions include prospective adoptions, and

(b) to adopters include prospective adopters.

Overseas adoptions20

73 Meaning of “overseas adoption”

(1) In this Act, “overseas adoption”—

(a) means an adoption of a description specified in regulations made by the Scottish 
Ministers (being a description of adoptions effected under the law of any country 
or territory outwith the British Islands), but25

(b) does not include a Convention adoption.

(2) The Scottish Ministers may by regulations prescribe the requirements that ought to be 
met by an adoption of any description effected after the coming into force of the 
regulations for it to be an overseas adoption for the purposes of this Act.

(3) At any time when regulations under subsection (2) are in force, the Scottish Ministers 30

must exercise their power under subsection (1) so as to secure that adoptions of any 
description effected after the coming into force of the regulations are not overseas 
adoptions for the purposes of this Act if they consider that such adoptions are not likely, 
within a reasonable time, to meet the requirements prescribed under subsection (2).

(4) Regulations under subsection (1) may contain provision as to the manner in which 35

evidence of any overseas adoption may be given.

(5) In this section, “adoption” means the adoption of a child or of a person who was a child 
at the time the adoption was applied for.
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74 Annulment etc. of overseas adoptions

(1) The Court of Session may, on an application under this subsection, by order annul a 
Convention adoption or a Convention adoption order on the ground that the adoption or, 
as the case may be, order is contrary to public policy.

(2) The Court of Session may, on an application under this subsection—5

(a) order that an overseas adoption or a determination is to cease to be valid in Great 
Britain on the ground that the adoption or, as the case may be, determination is 
contrary to public policy or that the authority which purported to authorise the 
adoption or make the determination was not competent to entertain the case,

(b) decide the extent, if any, to which a determination has been affected by a 10

subsequent determination.

(3) The Court of Session may, in any proceedings in that court, decide that an overseas 
adoption or a determination is, for the purposes of those proceedings, to be treated as 
invalid in Great Britain on either of the grounds mentioned in subsection (2)(a).

(4) An order or decision of the High Court on an application under section 89(2) of the 2002 15

Act is to be recognised and to have effect as if it were an order or decision of the Court 
of Session on an application under subsection (2).

(5) Except as provided by this section, the validity of a Convention adoption, a Convention 
adoption order, an overseas adoption or a determination is not to be questioned in 
proceedings in any court in Scotland.20

(6) In this section “determination” means such a determination as is mentioned in section
76.

75 Section 74: supplementary provision

(1) Any application for—

(a) an order under section 74, or25

(b) a decision under subsection (2)(b) of that section,

is to be made in the manner prescribed in regulations made by the Scottish Ministers and 
within such period as may be so prescribed.

(2) No application is to be made under section 74(1) in respect of an adoption unless 
immediately before the application is made—30

(a) the person adopted was habitually resident in Scotland, or

(b) the persons on whose application the adoption order was made were habitually 
resident there.

(3) In deciding in pursuance of section 74 whether such an authority as is mentioned in 
section 76 was competent to hear a particular case, a court is to be bound by any finding 35

of fact made by the authority and stated by the authority to be so made for the purpose 
of determining whether the authority was competent to hear the case.

76 Effect of determinations and orders made outwith Scotland

(1) Subsection (2) applies where—
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(a) an authority of a Convention country (other than the United Kingdom) having 
power under the law of that country—

(i) to authorise, or review the authorisation of, a Convention adoption, or

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order, or5

(b) an authority of a relevant territory having power under the law of that territory—

(i) to authorise, or review the authorisation of, a Convention adoption or an 
adoption effected in that territory, or

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order, 10

makes a determination (“the relevant determination”) in the exercise of that power.

(2) Subject to section 74 and any subsequent determination having effect under this 
subsection, the relevant determination has effect in Scotland for the purpose of effecting, 
confirming or terminating the adoption in question or confirming its termination as the 
case may be.15

(2A) In subsection (1), “relevant territory” means—

(a) any of the Channel Islands,

(b) the Isle of Man, or

(c) any British overseas territory (within the meaning of the British Nationality Act 
1981 (c.61)).20

(2B) Section 37 applies in relation to an order under Article 17 (freeing child for adoption 
with parental agreement) or 18 (freeing child for adoption without parental agreement) 
of the Northern Ireland Order as if it were an adoption order.

(3) Sections 37(2) to (4) and 45 apply in relation to a child who is the subject of an order 
which—25

(a) is similar to an order under section 65, and

(b) is made (whether before or after this Act has effect) in a part of the British Islands,

as those sections apply in relation to a child who is the subject of an adoption order.

CHAPTER 7

MISCELLANEOUS30

Adoption allowances

77 Adoption allowances schemes

(1) Subject to subsection (3), an adoption agency which is—

(a) a local authority must, within such period after the coming into force of this 
section as the Scottish Ministers may by order direct, prepare an adoption 35

allowances scheme,

(b) a registered adoption service may prepare such a scheme.
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(2) An adoption allowances scheme is a scheme for or in connection with the payment by 
the agency of allowances to any person who has adopted, or intends to adopt, a child in 
any case where arrangements for the adoption were made or, as the case may be, are to 
be made by the agency.

(3) The Scottish Ministers may by regulations make provision for or in connection with 5

adoption allowances schemes.

(4) Regulations under subsection (3) may in particular make provision for or in connection 
with specifying—

(a) the procedure to be followed by an agency in determining whether a person 
should be paid an allowance,10

(b) the circumstances in which an allowance may be paid,

(c) the factors to be taken into account in determining the amount of an allowance,

(d) the procedure for review, variation and termination of allowances,

(e) the information about allowances which is to be supplied by an agency to a person 
who intends to adopt a child, and15

(f) the procedure to be followed by an agency in preparing, modifying or revoking an 
adoption allowances scheme.

Prohibited payments

13 Prohibition of certain payments

(1) This section applies to any payment (other than an excepted payment) which is made to 20

any person for or in consideration of—

(a) the adoption by that person of a child,

(b) the giving by that person of any consent required in connection with the adoption 
of a child,

(c) the transfer by that person of the care of a child with a view to the adoption of the 25

child, or

(d) the making by that person of any arrangements for the adoption of a child.

(2) Any person who—

(a) makes any payment to which this section applies,

(b) agrees or offers to make any such payment,30

(c) receives, or agrees to receive, any such payment, or 

(d) attempts to obtain any such payment,

commits an offence.

(3) A person who commits an offence under subsection (2) is liable on summary conviction 
to imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on 35

the standard scale or both.
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(4) Where a person is convicted of an offence under subsection (2), the court may, without 
prejudice to any power which it has to make any other order in relation to the child as 
respects whom the offence was committed, order the child to be removed to a place of 
safety until—

(a) the child can be returned to the child’s parent or guardian, or5

(b) other arrangements can be made for the child.

(5) In this section—

“payment” includes reward,

“place of safety” has the meaning given by section 93(1) of the 1995 Act.

14 Excepted payments10

(1) A payment is an excepted payment if it is made by virtue of, or in accordance with,
provision made by virtue of this Act, the 2002 Act or the Northern Ireland Order.

(2) A payment is an excepted payment if—

(a) it is made to an adoption agency by—

(i) a parent or guardian of the child, or15

(ii) a person who adopts, or proposes to adopt, a child,

in respect of expenses reasonably incurred by the agency in connection with the 
adoption, or proposed adoption, of the child,

(b) it is made in respect of any legal or medical expenses incurred or to be incurred by 
any person in connection with an application which the person has made, or 20

proposes to make, for an adoption order or an order under section 65,

(c) it is authorised by the court to which an application for an adoption order is made,

(d) it is made by an adoption agency to another adoption agency in consideration of 
placing the child for adoption, 

(e) it is made by an adoption agency to a voluntary organisation for the time being 25

approved for the purposes of this paragraph by the Scottish Ministers as a fee for 
the services of the organisation in putting the agency in touch with another 
adoption agency with a view to the making of arrangements between the adoption 
agencies for the adoption of a child.

(3) In this section, “payment” includes reward.30

Disclosure of medical information about parents

78 Disclosure of medical information about parents of child

(1) The Scottish Ministers may by regulations make provision for or in connection with 
disclosure of information about the health of the natural parents of a child who is to be, 
may be or has been adopted (“the relevant child”).35

(2) In making regulations under subsection (1), the Scottish Ministers must secure that a 
person to whom information is disclosed by virtue of the regulations has a duty of 
confidentiality in relation to the information.
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(3) Notwithstanding subsection (2), regulations under subsection (1) may include provision 
enabling a person to whom information is disclosed by virtue of the regulations, in such 
circumstances and to such an extent as may be specified in the regulations, to disclose 
the information to—

(a) the relevant child,5

(b) persons who are to or may adopt, or have adopted, the relevant child.

(4) Regulations under subsection (1) may, in particular, include provision for or in 
connection with specifying—

(a) the descriptions of person by whom, and to whom, information may be disclosed,

(b) the circumstances in which information may be disclosed,10

(c) the type of information which may, or may not, be disclosed,

(d) the circumstances in which consent to disclosure of information need not be 
obtained,

(e) the processing of information by a person to whom information is disclosed.

(5) In subsection (4)(e), “processing” has the same meaning as in section 1(1) of the Data 15

Protection Act 1998 (c.28).

Restrictions on arranging adoptions and placing for adoption

11 Restriction on arranging adoptions and placing children

(1) Subject to subsection (1A), a person other than an adoption agency who—

(a) makes arrangements for the adoption of a child, or20

(b) places a child for adoption,

commits an offence.

(1A) Subsection (1) does not apply if the person proposing to adopt the child or, as the case 
may be, the person with whom the child is placed is—

(a) a parent of the child,25

(b) any other relative of the child, or

(c) where a parent of the child is a member of a relevant couple, the other member of 
the couple.

(3) A person who receives a child placed in contravention of subsection (1) knowing that 
the placement is with a view to the person’s adopting the child commits an offence.30

(4) A person who takes part in the management or control of a body of persons—

(a) which exists wholly or partly for the purpose of making arrangements for the 
adoption of children, and

(b) which is not an adoption agency,

commits an offence.35

(5) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both.
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(6) In any proceedings for an offence under subsection (4), proof of—

(a) things done, or

(b) words written, spoken or published,

by any person taking part in the management or control of the body of persons, or in 
making arrangements for the adoption of children on behalf of the body, is sufficient 5

evidence of the purpose for which that body exists.

(7) It is immaterial whether the actions mentioned in paragraphs (a) and (b) of subsection 
(6) are carried out in the presence of a party to the proceedings.

12 Adoption societies which are not registered adoption services

(1) Subsection (2) applies where—10

(a) an adoption society is—

(i) a registered adoption society (within the meaning of section 2(2) of the 
2002 Act), or

(ii) registered as respects Northern Ireland under Part III of the Health and 
Personal Social Services (Quality, Improvement and Regulation) (Northern 15

Ireland) Order 2003 (S.I. 2003/431), and

(b) the society is not a registered adoption service.

(2) Except to the extent that the society considers it necessary to do so in the interests of a 
person mentioned in section 3(1) of that Act or, as the case may be, Article 3 of the 
Northern Ireland Order, it must not act as an adoption society in Scotland.20

Effect of orders, and placing for adoption, under 2002 Act

81 Effect of certain orders made in England and Wales

(1) An adoption order (within the meaning of section 46(1) of the 2002 Act) has effect in 
Scotland as it has in England and Wales but as if any reference to the parental 
responsibility for the child were to the parental responsibilities and parental rights in 25

relation to the child.

(2) An order made under section 21 of that Act (placement orders), and the variation or 
revocation of such an order under section 23 or 24 of that Act, have effect in Scotland as 
they have in England and Wales but as if any reference to the parental responsibility for 
the child were to the parental responsibilities and parental rights in relation to the child.30

82 Effect of placing for adoption etc. under 2002 Act

(1) If––

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or

(b) an adoption agency is authorised to place a child for adoption under that section,35

sections 25 (parental responsibility) and 28(2) to (4) (further consequences of 
placement) of that Act have effect in Scotland as they have in England and Wales but 
with the modifications specified in subsection (2).
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(2) Those modifications are—

(a) in section 25, any reference to the parental responsibility for the child is to be read 
as a reference to the parental responsibilities and parental rights in relation to the 
child, and

(b) in section 28(2), the reference to the court is to be read as a reference to the 5

appropriate court.

83 Further consequences of placement and placement orders

(1) Subsection (2) applies where—

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or10

(b) an adoption agency is authorised to place a child for adoption under that section.

(2) No order under subsection (1) of section 11 of the 1995 Act (court orders relating to 
parental responsibilities etc.) of a kind mentioned in subsection (2)(c) (residence orders) 
of that section may be made in respect of the child.

(3) On the making of an order under section 21 of the 2002 Act (a “placement order”) in 15

respect of a child, any order under subsection (1) of section 11 of the 1995 Act of a kind 
mentioned in subsection (2)(c) to (f) (residence orders, contact orders, specific issue 
orders and interdicts in relation to parental responsibilities) of that section in respect of 
the child ceases to have effect.

(4) Where a placement order is in force—20

(a) no such order as is mentioned in subsection (3) of this section, and 

(b) no order under section 55 of the 1995 Act (child assessment orders),

may be made in respect of the child. 

PART 2

PERMANENCE ORDERS25

The making of permanence orders

84 Permanence orders

(1) The appropriate court may, on the application of a local authority (“the applicant”), 
make a permanence order in respect of a child (“the relevant child”).

(2) A permanence order is an order consisting of—30

(a) the mandatory provision,

(b) such of the ancillary provisions as the court thinks fit, and

(c) if the conditions in subsection (5) are met, provision granting authority for the 
relevant child to be adopted.

(3) The mandatory provision is provision vesting in the applicant for the appropriate 35

period—
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(a) the responsibility mentioned in subsection (1)(b)(ii) of section 1 of the 1995 Act 
(parental responsibilities) of a parent of the relevant child to provide, in a manner 
appropriate to the stage of development of the child, guidance to the child, and

(b) the right mentioned in subsection (1)(a) of section 2 of that Act (parental rights) of 
a parent of the relevant child to regulate the child’s residence (other than the right 5

to have the child living with the parent).

(4) The ancillary provisions are provisions—

(a) vesting in the applicant for the appropriate period—

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b)(i), and 
(d) of the 1995 Act of a parent of the relevant child as the court considers 10

appropriate,

(ii) such of the parental rights mentioned in section 2(1)(b) and (d) of that Act 
of a parent of the relevant child as the court considers appropriate,

(b) vesting in a person other than the applicant for the appropriate period—

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b), (c) 15

and (d) of that Act of a parent of the relevant child as the court considers 
appropriate,

(ii) such of the parental rights mentioned in section 2(1)(b) to (d) of that Act of 
a parent of the relevant child as the court considers appropriate,

(ba) extinguishing any parental responsibilities which, immediately before the making 20

of the order, vested in a parent or guardian of the relevant child, and which—

(i) by virtue of subsection (3)(a) or paragraph (a)(i), vest in the applicant, or

(ii) by virtue of paragraph (b)(i), vest in a person other than the applicant,

(bb) extinguishing any parental rights which, immediately before the making of the 
order, vested in a parent or guardian of the relevant child, and which—25

(i) by virtue of paragraph (a)(ii), vest in the applicant, or

(ii) by virtue of paragraph (b)(ii), vest in a person other than the applicant,

(c) specifying such arrangements for contact between the relevant child and any other 
person as the court considers appropriate and in the best interests of the child, and

(d) determining any question which has arisen in connection with—30

(i) any parental responsibilities or parental rights in relation to the relevant 
child,

(ii) any other aspect of the welfare of the child.

(5) Those conditions are that—

(za) the applicant has, in the application for the permanence order, requested that the 35

order include provision granting authority for the relevant child to be adopted,

(a) the court is satisfied that the relevant child has been, or is likely to be, placed for 
adoption,

(b) in the case of each parent or guardian of the child, the court is satisfied—

(i) that the parent or guardian understands what the effect of making an 40

adoption order would be and consents to the making of such an order in 
relation to the child, or
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(ii) that the parent’s or guardian’s consent to the making of such an order 
should be dispensed with on one of the grounds mentioned in subsection 
(6), and

(c) the court considers that it would be better for the child to grant authority for the 
child to be adopted than not to grant such authority.5

(6) Those grounds are––

(za) that the parent or guardian is dead,

(a) that the parent or guardian cannot be found or is incapable of giving consent, 

(aa) that—

(i) subsection (6A) or (6B) applies, and10

(ii) the welfare of the child requires the consent to be dispensed with.

(6A) This subsection applies if the parent or guardian—

(a) has parental responsibilities or parental rights in relation to the child,

(b) is, in the opinion of the court, unable satisfactorily to—

(i) discharge those responsibilities, or15

(ii) exercise those rights, and

(c) is likely to continue to be unable to do so.

(6B) This subsection applies if—

(a) the parent or guardian has, by virtue of the making of a permanence order which 
does not include provision such as is mentioned in subsection (2)(c), no parental 20

responsibilities or parental rights in relation to the child, and

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian.

(6C) In subsection (5)(b), “parent” means a parent who has any parental responsibilities or 
parental rights in relation to the child.25

(6D) In making a permanence order in respect of a child, the appropriate court must secure 
that each parental responsibility and parental right in respect of the child vests in a 
person.

(7) A permanence order may be made in respect of a child who is an adopted child.

(8) A permanence order may not be made in respect of a child who is or has been—30

(a) married,

(b) a civil partner.

(9) In this section, “the appropriate period” means—

(a) in the case of the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act, 
the period beginning with the making of the permanence order and ending with 35

the day on which the relevant child reaches the age of 18,

(b) in any other case, the period beginning with the making of the permanence order 
and ending with the day on which the relevant child reaches the age of 16.
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85 Conditions and considerations applicable to making of order

(1) Except where subsection (2) applies, a permanence order may not be made in respect of 
a child who is aged 12 or over unless the child consents.

(2) This subsection applies where the court is satisfied that the child is incapable of 
consenting to the order.5

(3) The court may not make a permanence order in respect of a child unless it considers that 
it would be better for the child that the order be made than that it should not be made.

(4) In considering whether to make a permanence order and, if so, what provision the order 
should make, the court is to regard the need to safeguard and promote the welfare of the 
child as the paramount consideration.10

(5) Before making a permanence order, the court must—

(a) after taking account of the child’s age and maturity, so far as is reasonably 
practicable—

(i) give the child the opportunity to indicate whether the child wishes to 
express any views, and15

(ii) if the child does so wish, give the child the opportunity to express them,

(b) have regard to—

(i) any such views the child may express, 

(ii) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and20

(iii) the likely effect on the child of the making of the order, and

(c) be satisfied that—

(i) there is no person who has the right mentioned in subsection (1)(a) of 
section 2 of the 1995 Act to have the child living with the person or 
otherwise to regulate the child’s residence, or25

(ii) where there is such a person, the child’s residence with the person is, or is 
likely to be, seriously detrimental to the welfare of the child.

(6) A child who is aged 12 or over is presumed to be of sufficient age and maturity to form 
a view for the purposes of subsection (5)(a).

86 Representations30

(1) In any proceedings relating to an application for a permanence order, the appropriate 
court must permit any person mentioned in subsection (2) who wishes to make 
representations to the court to do so.

(2) Those persons are—

(a) the local authority making the application,35

(b) the child or the child’s representative,

(c) any person who has parental responsibilities or parental rights in relation to the 
child,

(d) any other person who claims an interest.
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Effect of order on existing parental right

86A Effect of order on existing parental right

The making of a permanence order extinguishes the parental right mentioned in 
subsection (1)(a) of section 2 of the 1995 Act of—

(a) a parent of a relevant child,5

(b) a guardian of a relevant child,

which, immediately before the making of the order, vested in the parent or, as the case 
may be, guardian.

Effect of order on existing orders

87 Effect of order on existing orders10

(1) This section applies where—

(a) parental responsibilities or parental rights in relation to a child vest in a person by 
virtue of—

(ii) a permanence order, or 

(iii) an order under section 11 of the 1995 Act (court orders relating to parental 15

responsibilities etc.),

(“the existing order”), and

(b) the appropriate court intends to make a permanence order (“the new order”) as 
respects the child.

(2) On the making of the new order, the existing order is revoked.20

(3) In making the new order, the court must secure that the parental responsibilities or 
parental rights vesting by virtue of the existing order vest in a person under the new 
order.

Revocation of supervision requirement

87A Revocation of supervision requirement25

(1) Subsection (2) applies where—

(a) the child in respect of whom a permanence order is to be made is subject to a 
supervision requirement, and

(b) the appropriate court is satisfied that, were it to make a permanence order in 
respect of the child, compulsory measures of supervision in respect of the child 30

would no longer be necessary.

(2) The court must make an order providing that, on the making of the permanence order, 
the supervision requirement ceases to have effect.

Precedence

87B Precedence of court orders and supervision requirements over order35

(1) Subsection (2) applies where a local authority has, by virtue of a permanence order, 
parental responsibilities or parental rights in relation to a child.
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(2) The local authority must not act in any way which would be incompatible with—

(a) any other court order of which the authority is aware relating to the child or the 
child’s property,

(b) any supervision requirement to which the child is subject.

Exercise of parental right under order5

88A Exercise of parental right under order

(1) Subsection (2) applies where—

(a) two or more persons have a parental right in relation to a relevant child, and

(b) by virtue of paragraph (a) or (b) of subsection (4) of section 84, the right vests in 
one of them or, as the case may be, two or more of them.10

(2) Each of the persons mentioned in subsection (1)(a) may exercise the right without the 
consent of the other or, as the case may be, any of the others.

(3) Subsection (2) does not apply where an order vesting the right, or regulating its exercise, 
provides otherwise.

(4) In this section, “relevant child” has the same meaning as in section 84.15

Variation

89 Variation of ancillary provisions in order 

(1) This section applies where a permanence order which includes ancillary provisions is in 
force.

(2) The appropriate court may, on an application by a person mentioned in subsection (3), 20

vary such of the ancillary provisions as the court considers appropriate.

(3) Those persons are—

(a) the local authority on whose application the permanence order was made,

(b) if the child in respect of whom the order was made is—

(i) aged 12 or over, or25

(ii) under the age of 12 but, in the court’s opinion (taking account of the child’s 
age and maturity), capable of understanding the effect of the order,

that child,

(c) any person in whom parental responsibilities and parental rights are vested by 
virtue of the order,30

(d) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person,

(e) any person in whom were vested, immediately before a variation by virtue of this 
section of the order, parental responsibilities or parental rights which, by virtue of 35

the variation, vest in another person,

(f) any other person who claims an interest.
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(3A) Subsection (3B) applies where the court exercises its power under subsection (2) to vary 
the ancillary provisions so as to vest, by virtue of paragraph (a) or (b) of subsection (4) 
of section 84, in a person a parental responsibility or a parental right which, immediately 
before the variation, vested in another person.

(3B) The court may include in the order as varied provision extinguishing the responsibility 5

or right of that other person.

(3C) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the variation of a 
permanence order under this section as they apply to the making of such an order.

(4) In subsections (1) and (2), “ancillary provisions” has the same meaning as in section 
84(4).10

(5) In this section, “vary” includes add to, omit, or amend; and “variation” is to be 
construed accordingly.

90 Amendment of order to grant authority for child to be adopted

(1) This section applies where—

(a) a permanence order in respect of a child is in force, and15

(b) the order does not include provision granting authority for the child to be adopted.

(2) On the application of the local authority on whose application the order was made, the 
appropriate court may amend the order so as to include provision granting authority for 
the child to be adopted if (and only if)—

(a) the court is satisfied that the child has been placed for adoption, or is likely to be 20

placed for adoption,

(b) the court is satisfied that the condition in subsection (3) or subsection (4) is met, 
and

(c) the court considers that it would be better for the child that authority for the child 
to be adopted is granted than that it should not be granted.25

(3) The condition is that each parent or guardian of the child understands what the effect of 
making an adoption order would be and consents to the making of such an order in 
relation to the child.

(4) The condition is that the consent of each parent or guardian should be dispensed with on 
any of the grounds mentioned in section 84(6).30

(4A) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the amendment of a 
permanence order under this section as they apply to the making of such an order.

(5) In subsections (3) and (4)––

“guardian”, in relation to a child in respect of whom a permanence order to which 
this section applies is in force, means a guardian—35

(a) who has any parental responsibilities or parental rights in relation to the 
child, or

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights,

“parent”, in relation to a child in respect of whom a permanence order to which 40

this section applies is in force, means a parent—
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(a) who has any parental responsibilities or parental rights in relation to the 
child, or

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights.

91 Proceedings5

(1) In any proceedings for variation of a permanence order by the local authority on whose 
application the order was granted, the appropriate court must permit any person who is 
affected by the order, and who wishes to make representations to the court, to do so.

(2) In any proceedings for variation of a permanence order by a person other than the local 
authority on whose application the order was granted, the appropriate court must permit 10

any person mentioned in subsection (3) who wishes to make representations to the court 
to do so.

(3) Those persons are—

(a) the local authority on whose application the permanence order was made,

(b) if the child in respect of whom the original order was made is—15

(i) aged 12 or over, or

(ii) under the age of 12 but, in the court’s opinion (taking account of the child’s 
age and maturity), is capable of understanding the effect of the order,

that child,

(c) any person who has parental responsibilities or parental rights in relation to the 20

child,

(d) any person on whom a duty was imposed or power conferred by the order,

(e) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person,25

(f) any person in whom were vested, immediately before a variation by virtue of 
section 89 of the order, parental responsibilities or parental rights which, by virtue 
of the variation, vest in another person, and

(g) any other person who, in the opinion of the court, is able to demonstrate an 
interest.30

(4) A person other than the local authority on whose application a permanence order was 
granted may not apply to the court for a variation of the order without first obtaining the 
leave of the court.

(5) If the court is satisfied––

(a) that there has been a material change in the circumstances directly relating to any 35

of the order’s provisions,

(b) that for any other reason it is proper to allow the application to be made,

it must grant that leave.

(6) In determining whether there has been a material change in circumstances, the court 
must have regard, in particular, to any aspect of—40

(a) the welfare of the child in respect of whom the permanence order was made, and
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(b) the circumstances of—

(i) a parent, or the parents, of the child,

(ii) the child’s guardian, or

(iii) any person mentioned in paragraph (e) or (f) of subsection (3).

(7) In subsection (1), any references to an application for variation of a permanence order 5

include references to an application to amend the order to include provision granting 
authority for the child to whom the order relates to be adopted.

Application for making or variation to preclude supervision requirement

91A Application for order or variation of order to preclude supervision requirement

(1) Subsection (2) applies where an application has been made—10

(a) for a permanence order to be made in respect of a child, or

(b) for variation of a permanence order in respect of a child.

(2) No supervision requirement in respect of the child may be made or varied.

(3) Subsection (2) does not apply if the court to which the application is made refers a 
matter to the Principal Reporter.15

(4) In subsection (1)(b), the reference to variation of a permanence order includes a 
reference to amendment of the order to include provision granting authority for the child 
to whom the order relates to be adopted.

(5) In subsection (3), “Principal Reporter” has the same meaning as in Part II of the 1995 
Act.20

Interim orders and supervision requirements

91B Interim orders and revocation of supervision requirement

(1) Subsection (2) applies where an application has been made—

(a) for a permanence order to be made in respect of a child, or

(b) for variation of a permanence order in respect of a child.25

(2) The appropriate court may make such interim order as it thinks fit.

(3) Subsection (4) applies where—

(a) the child in respect of whom an interim order is to be made is subject to a 
supervision requirement, and

(b) the court is satisfied that, were it to make an interim order in relation to the child, 30

compulsory measures of supervision in respect of the child would no longer be 
necessary.

(4) The court must make an order providing that, on the making of the interim order, the 
supervision requirement ceases to have effect.
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Duty of local authority to apply for variation or revocation

92 Duty of local authority to apply for variation or revocation

(1) Subsection (2) applies where a local authority on whose application a permanence order 
was made determines that––

(a) there has been a material change in the circumstances directly relating to any of 5

the order’s provisions, and

(b) in consequence of that change, the order ought to be varied or revoked.

(2) The authority must, as soon as is reasonably practicable, apply to the appropriate court 
for variation or, as the case may be, revocation of the order.

(3) In this section, “variation”, in relation to the permanence order, includes amendment of 10

the order so as to include provision granting authority for the child to whom the order 
relates to be adopted; and “varied” is to be construed accordingly.

Revocation

93 Revocation

(1) The appropriate court may, on an application by a person mentioned in subsection (2), 15

revoke a permanence order if satisfied that it is appropriate to do so in all the 
circumstances of the case, including, in particular—

(a) a material change in the circumstances directly relating to any of the order’s 
provisions,

(b) any wish by the parent or guardian of the child in respect of whom the order was 20

made to have reinstated any parental responsibilities or parental rights vested in 
another person by virtue of the order.

(2) Those persons are—

(a) the local authority on whose application the order was made,

(b) any other person affected by the order who has obtained the leave of the court to 25

apply for revocation of the order.

(3) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the revocation of a 
permanence order under this section as they apply to the making of such an order.

94 Revocation: order to be made under section 11 of 1995 Act

(1) Subsection (2) applies where the appropriate court revokes a permanence order in 30

respect of a child.

(2) The court may at the same time make an order under section 11 of the 1995 Act—

(a) imposing on a person specified in the order parental responsibilities in relation to 
the child, and

(b) giving to such a person parental rights in relation to the child.35

Notification requirements

94A Local authority to give notice of certain matters

(1) This section applies where—
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(a) a permanence order includes provision granting authority for the child to be 
adopted,

(b) after the order is made or, as the case may be, amended under section 90(2) so as 
to include that provision, an event mentioned in subsection (2) occurs, and

(c) the order has not been revoked under section 93(1). 5

(2) Those events are—

(a) the child is placed for adoption,

(b) an adoption order is made in respect of the child,

(c) the child ceases to be placed for adoption otherwise than on the making of an 
adoption order.10

(3) As soon as is reasonably practicable after the occurrence of the event, the local authority 
on whose application the permanence order was made must give notice of the event to 
any person falling within subsection (4).

(4) A person falls within this subsection if—

(a) the person consented under section 84(5)(b)(i) or 90(3) to the making of the order,15

(b) the person’s consent to the making of the order was dispensed with under section 
84(5)(b)(ii) or 90(4).

(5) The local authority need not comply with the requirement imposed by subsection (3) in 
relation to a person if the person has given notice to that effect to the authority.

Effect of subsequent adoption order on permanence order20

95 Effect of subsequent adoption order on permanence order

(1) Subsection (2) applies where—

(a) a permanence order is in force in respect of a child, and

(b) an adoption order is made in respect of the child.

(2) The permanence order ceases to have effect on the making of the adoption order.25

Restriction on making certain orders under 1995 Act

96 Restriction on making of orders under section 11 of 1995 Act

After section 11 of the 1995 Act insert the following section—

“11A Restriction on making of orders under section 11

(1) Subsection (2) applies where a permanence order (as defined in section 84(2)30

of the Adoption and Children (Scotland) Act 2006 (asp 00)) is in force in 
respect of a child.

(2) The court may not, under subsection (1) of section 11 of this Act, make an 
order such as is mentioned in any of paragraphs (a) to (e) of subsection (2) of 
that section.”.35
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Rules of procedure

97 Permanence orders: rules of procedure

(1) Provision may be made by rules of court in respect of—

(a) applications for permanence orders,

(b) applications for variation, or revocation, of permanence orders, 5

(c) applications for leave to apply for such variation or revocation.

(2) In the case of an application for a permanence order containing a request that the order 
include provision granting authority for the child to be adopted, or an application made 
by virtue of section 90(2), rules must require—

(a) any person mentioned in subsection (3)(a) to be notified of the matters mentioned 10

in subsection (4), and

(b) the person mentioned in subsection (3)(b) to be notified of the matter mentioned 
in paragraph (a) of subsection (4).

(3) Those persons are—

(a) every person who can be found and whose consent to the making of the order is 15

required to be given or dispensed with under this Act or, if no such person can be 
found, any relative prescribed by the rules who can be found,

(b) if the father of the child in relation to whom the order is to be made does not have, 
and has never had, parental responsibilities or parental rights in relation to the 
child, the father of the child (if he can be found).20

(4) Those matters are—

(za) that the application has been made,

(a) the date on which, and place where, the application will be heard,

(b) the fact that the person is entitled to be heard on the application,

(c) the fact that, unless the person wishes, or the court requires, the person need not 25

attend the hearing.

(5) In subsection (1), any references to an application for variation of a permanence order 
include references to an application to amend the order to include provision granting 
authority for the child to whom the order relates to be adopted.

PART 330

MISCELLANEOUS

Provisions applicable to adoption orders and permanence orders

98 Notification of proposed application for order

(1) Subsection (2) applies where—

(a) a local authority—35

(i) proposes to make an application for a permanence order in respect of a 
child, or
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(ii) becomes aware that an application for an adoption order in respect of a 
child in its area has been, or is to be, made,

(b) the father of the child is not married to the mother of the child on the relevant 
date,

(c) the father, never having had parental responsibilities or parental rights in relation 5

to the child, does not have such responsibilities or rights on the relevant date, and

(d) the authority—

(i) knows the identity and whereabouts of the father, or

(ii) can, by taking such reasonable and practicable steps as are appropriate in 
the circumstances of the case, ascertain that information.10

(2) The local authority must, on or after the relevant date—

(a) give notice to the father that—

(i) it proposes to apply for a permanence order, 

(ii) an application for an adoption order has been made, or

(iii) an application for an adoption order is to be made,15

as the case may be, and

(b) provide the father with prescribed information relating to the processes for 
applying for the order in question.

(3) Where a local authority is required to give notice under subsection (2)(a)(i), it must give 
the notice at least 4 weeks before the application for the permanence order is made.20

(4) Where a local authority is required to give notice under sub-paragraph (ii) or (iii) of 
subsection (2)(a), it must give the notice as soon as is reasonably practicable after it 
becomes aware that the application for an adoption order has been or, as the case may 
be, is to be made.

(5) In this section—25

(a) “relevant date” means—

(i) the date on which the local authority determines it will make the 
application mentioned in sub-paragraph (i) of subsection (1)(a), or

(ii) the date on which the authority becomes aware of the application 
mentioned in sub-paragraph (ii) of that subsection,30

as the case may be,

(b) “prescribed” means prescribed by regulations made by the Scottish Ministers.

99 Child subject to supervision requirement: duty to refer to Principal Reporter

(1) Subsection (2) applies where—

(a) a child is subject to a supervision requirement,35

(b) a registered adoption service is satisfied that the best interests of the child would 
be served by placing the child for adoption, and

(c) it intends to place the child for adoption.

(2) The registered adoption service must refer the child’s case to the Principal Reporter.
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(3) The Scottish Ministers may make regulations specifying by reference to the occurrence 
of an event or events described in the regulations the period of time during which a 
referral under this section is to be made.

(4) In subsection (2), “Principal Reporter” has the same meaning as in Part II of the 1995 
Act.5

100 Making of adoption order no longer to be bar to making of contact order

In section 11 of the 1995 Act (court orders relating to parental responsibilities etc.), in 
subsection (3)—

(a) in paragraph (a), sub-paragraph (iii) is repealed,

(b) after that paragraph insert—10

“(aa) that application for a contact order is made with the leave of the court by 
a person whose parental responsibilities or parental rights in relation to 
the child were extinguished on the making of an adoption order;

(ab) that application for an order under subsection (1) above (other than a 
contact order) is made by a person who has had, but for a reason other 15

than is mentioned in subsection (4) below, no longer has, parental 
responsibilities or parental rights in relation to the child;”, and

(c) in paragraph (b), for “such application” substitute “application for an order under 
subsection (1) above”.

101 Rules: appointment of curators ad litem and reporting officers20

(1) In the case of an application for a relevant order in relation to a child, rules of court must 
provide for the appointment, in such cases as are prescribed by the rules—

(a) of a person to act as curator ad litem of the child on the hearing of the application, 
with the duty of safeguarding the interests of the child in such manner as may be 
so prescribed, 25

(b) of a person to act as reporting officer for the purpose of witnessing agreements to 
adoption and performing such other duties as may be so prescribed.

(2) Rules may in particular make provision—

(a) enabling the reporting officer to be appointed before the application is made,

(b) enabling the court to appoint the same person to be curator ad litem and reporting 30

officer.

(3) Rules may not make provision for—

(a) the appointment of a person who is employed by an adoption agency which has 
placed a child for adoption to act as curator ad litem or reporting officer for the 
purposes of an application for an adoption order in respect of the child,35

(b) the appointment of a person who is employed by a local authority which is 
making (or has made) an application for a permanence order to act as curator ad 
litem or reporting officer for the purposes of the application.

(4) A relevant order means—

(a) an adoption order,40
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(b) a permanence order, or

(c) an order under section 65.

102 Proceedings to be in private

(1) Any proceedings before the court relating to applications under any of the provisions 
mentioned in subsection (2) must be heard and determined in private unless the court 5

otherwise directs.

(2) Those provisions are—

(a) section 26,

(b) section 31,

(c) section 32,10

(d) section 65,

(e) section 84, 

(f) section 89,

(g) section 90, and

(h) section 92.15

Allowances in respect of looked after children

103 Regulations about allowances in respect of looked after children

(1) The Scottish Ministers may by regulations make provision about payments by a local 
authority in respect of a child who falls within subsection (1A).

(1A) A child falls within this subsection if—20

(a) the child is placed by the authority under section 26(1)(a) of the 1995 Act, or

(b) the child is required by virtue of section 70(3)(a) of that Act to reside with a 
person other than a parent of the child.

(2) Regulations under subsection (1) may in particular include provision for or in 
connection with—25

(a) specifying descriptions of person to whom payments may be made,

(b) specifying circumstances in which payments may be made,

(c) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations,

(d) where a rate is so specified—30

(i) requiring local authorities to pay at least that rate in the circumstances so 
specified,

(ii) recommending that local authorities pay at least that rate (“the 
recommended rate”) in the circumstances so specified,

(e) where a recommended rate is payable, requiring local authorities which pay less 35

than that rate to publish, in such manner as may be so specified, their reasons for 
doing so.
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(3) A child does not cease to fall within paragraph (a) of subsection (1A) by reason only of 
the making of a permanence order vesting parental responsibilities in a person who is a 
member of the family with whom the child was placed.

Evidence of consent

104 Evidence of consent5

(1) If a document signifying any consent which is required by this Act to be given is 
witnessed in accordance with rules of court, it is sufficient evidence of the signature of 
the person by whom it was executed.

(2) A document signifying any such consent which purports to be witnessed in accordance 
with rules is to be presumed to be so witnessed and to have been executed and witnessed 10

on the date and at the place specified in the document unless the contrary is shown.

Notices

105 Service of notices etc.

Any notice or information required to be given under this Act may be given by post.

Evidence15

80 Admissibility of certain documents as evidence

Any document which is receivable as evidence of any matter—

(a) in England and Wales under section 77(4) and (5) of the 2002 Act, or

(b) in Northern Ireland under Article 63(1) of the Northern Ireland Order,

is sufficient evidence in Scotland of the matter to which it relates.20

PART 4

GENERAL

106 Rules of procedure

(1) Provision may be made by rules of court in respect of any matter to be prescribed by 
rules made by virtue of this Act and dealing generally with all matters of procedure.25

(2) In the case of an application for an adoption order, the rules must require—

(a) any person mentioned in subsection (3) to be notified of the matters mentioned in 
subsection (4), and

(b) the person mentioned in subsection (5) to be notified of the date on which, and 
place where, the application will be heard.30

(3) Those persons are—

(a) every person who can be found and whose consent to the making of the order is 
required to be given or dispensed with under this Act or, if no such person can be 
found, any relative prescribed by rules who can be found,
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(b) every person who has consented to the making of the order under section 20 of the 
2002 Act (and has not withdrawn the consent) unless the person has given a notice 
under subsection (4)(a) of that section which has effect,

(c) every person who, if leave were given under section 33(8), would be entitled to 
oppose the making of the order.5

(4) Those matters are—

(za) that the application has been made,

(a) the date on which, and place where, the application will be heard,

(b) the fact that the person is entitled to be heard on the application, and

(c) the fact that, unless the person wishes, or the court requires, the person need not 10

attend the hearing.

(5) The person is the father of the child to be adopted if he does not have, and has never 
had, parental responsibilities or parental rights in relation to the child (if he can be 
found).

(6) In the case of an application under section 65, rules of court must require every person 15

who can be found, and whose consent to the making of the order would be required if 
the application were for an adoption order (other than a Convention adoption order) to 
be notified of the matters mentioned in subsection (4).

107 Offences by bodies corporate and partnerships

(1) Where an offence under this Act committed by a body corporate is proved to have been 20

committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a relevant person, the relevant person as well as the body corporate is guilty of 
the offence and is liable to be proceeded against and punished accordingly.

(2) Where the affairs of a body corporate are managed by its members, subsection (1)
applies in relation to the acts and defaults of a member in connection with the member’s 25

functions of management as if the member were a relevant person.

(3) Where an offence under this Act committed by a partnership is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a partner, the partner as well as the partnership is guilty of the offence and is 
liable to be proceeded against and punished accordingly.30

(4) In this section, “relevant person”, in relation to a body corporate, means a director, 
manager, secretary or other similar officer of the body, or a person purporting to act in 
any such capacity.

108 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplementary, 35

consequential, transitory, transitional or saving provision as they consider necessary for 
the purposes of, in consequence of or for giving full effect to this Act or any provision 
of it.

(2) An order under subsection (1) may modify any enactment (including this Act).
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109 Orders and regulations

(1) Any power conferred by this Act on the Scottish Ministers or the Registrar General to 
make orders or regulations is exercisable by statutory instrument.

(2) Any power conferred by this Act on the Scottish Ministers or the Registrar General to 
make orders or regulations—5

(a) may be exercised so as to make different provision for different purposes,

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers consider appropriate or, 
as the case may be, the Registrar General considers appropriate.

(3) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 10

(as well as being exercisable in relation to all cases to which it extends) may be 
exercised in relation to—

(a) those cases subject to specified exceptions, or

(b) a particular case or class of case.

(4) Subject to subsection (5), a statutory instrument containing an order or regulations made 15

under this Act (other than an order under section 113) is subject to annulment in 
pursuance of a resolution of the Scottish Parliament.

(5) A statutory instrument containing—

(b) regulations under––

(i) subsection (4) of section 6 which includes provision amending subsection 20

(2) of that section,

(ia) section 40(1),

(ib) section 78(1),

(c) an order under section 108(1) which includes provision modifying an Act or an 
Act of the Scottish Parliament,25

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.

(6) In this section, “Registrar General” has the meaning given by section 63(1).

110 Meaning of “appropriate court”

(1) In this Act, “appropriate court”, as respects any application made by virtue of this Act, is 30

to be construed as follows.

(2) If the application relates to a child who is in Scotland when the application is made, the 
appropriate court is—

(a) the Court of Session, or

(b) the sheriff court of the sheriffdom within which the child is.35

(3) If—

(a) the application is for—

(i) an adoption order, or

(ii) a permanence order seeking provision granting authority for the child to 
whom the order relates to be adopted, and40
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(b) the child is not in Scotland when the application is made,

the appropriate court is the Court of Session.

111 Interpretation

(1) In this Act, unless the context otherwise requires—

“the 1995 Act” means the Children (Scotland) Act 1995 (c.36),5

“the 2002 Act” means the Adoption and Children Act 2002 (c.38),

“the Northern Ireland Order” means the Adoption (Northern Ireland) Order 1987 
(S.I. 1987/2203),

“adoption agency”—

(a) means—10

(i) a local authority, or

(ii) a registered adoption service, and

(b) in sections 11, 15, 17, 18, 20 and 64 includes—

(i) an adoption agency within the meaning of section 2(1) of the 2002 
Act (adoption agencies in England and Wales), and15

(ii) an adoption agency within the meaning of Article 3 of the Northern 
Ireland Order (adoption agencies in Northern Ireland),

“adoption order” has the meaning given by section 30(1),

“adoption society” means a body of persons whose functions consist of or include 
the making of arrangements for or in connection with the adoption of children,20

“British Islands” means the United Kingdom, the Channel Islands and the Isle of 
Man,

“child” means a person who is under the age of 18,

“compulsory measures of supervision” has the same meaning as in Part II of the 
1995 Act,25

“the Convention” means the Convention on Protection of Children and Co-
operation in respect of Intercountry Adoption, concluded at the Hague on 29th 
May 1993,

“Convention adoption” means an adoption effected under the law of a Convention 
country outwith the British Islands and certified in pursuance of Article 23(1) of 30

the Convention,

“Convention adoption order” means an adoption order which, by virtue of 
regulations under section 1 of the Adoption (Intercountry Aspects) Act 1999 
(c.18), is made as a Convention adoption order,

“Convention country” means any country or territory in which the Convention is 35

in force,

“guardian” means a person appointed by deed or will or by a court of competent 
jurisdiction to be the guardian of the child,

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39),40
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“notice” means notice in writing,

“overseas adoption” has the meaning given by section 73,

“parental responsibilities” and “parental rights” have the meanings respectively 
given by sections 1(3) and 2(4) of the 1995 Act (analogous expressions being 
construed accordingly),5

“permanence order” has the meaning given by section 84(2),

“registered adoption service” has the meaning given by section 1(5),

“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt
(in each case whether of the full blood or half-blood or by affinity),

“relevant family” has the meaning given by section 51(7); and “member”, in 10

relation to a relevant family, is to be construed accordingly,

“supervision requirement” has the meaning given by section 93(1) of the 1995 
Act,

“voluntary organisation” means a body other than a public or local authority the 
activities of which are not carried on for profit.15

(2) In this Act, unless the context otherwise requires, references to adoption are to the 
adoption of children, wherever they may be habitually resident, effected under the law 
of any country or territory, whether within or outwith the British Islands.

(3) In this Act, references to adoption support services include references to part of such 
services.20

(3A) In this Act, references, in relation to a child, to being looked after by a local authority 
are to be construed in accordance with section 17(6) of the 1995 Act.

(4) In this Act, references to a relevant couple are to be construed in accordance with 
section 31(3).

(5) Subject to subsection (6), for the purposes of this Act, a person is deemed to make 25

arrangements for the adoption of a child if—

(a) the person enters into or makes any agreement or arrangement for, or for 
facilitating, the adoption of the child by any other person (whether the adoption is 
effected or intended to be effected in Great Britain or elsewhere),

(b) the person initiates or takes part in any negotiations the purpose or effect of which 30

is the conclusion of any such agreement or the making of any such arrangement, 
or

(c) the person causes another person to act as mentioned in paragraph (a) or (b).

(6) The making under section 70 of the 1995 Act by a children’s hearing of a supervision 
requirement which, in respect that it provides as to where the child is to reside, 35

facilitates an adoption agency’s placing the child for adoption does not constitute the 
making of such arrangements.

112 Minor and consequential amendments and repeals

(1) Schedule 2 (which contains minor amendments and amendments consequential on the 
provisions of this Act) has effect.40

(2) The enactments mentioned in the first column in schedule 3 (which include enactments 
that are spent) are repealed to the extent set out in the second column.
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113 Short title and commencement

(1) This Act may be cited as the Adoption and Children (Scotland) Act 2006.

(2) The provisions of this Act (except this section and sections 108 and 109) come into 
force on such day as the Scottish Ministers may by order appoint.

(3) An order under subsection (2) may appoint different days for different purposes.5
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SCHEDULE 1
(introduced by section 59)

REGISTRATION OF ADOPTIONS

Registration of adoption orders

1 (1) Every adoption order must contain a direction to the Registrar General to make in the 5

Adopted Children Register an entry in the form prescribed by regulations made by the 
Registrar General with the approval of the Scottish Ministers.

(2) For the purposes of compliance with the requirements of sub-paragraph (1)—

(a) where the precise date of the child’s birth is not proved to the satisfaction of the 
court—10

(i) the court is to determine the probable date of the child’s birth, and 

(ii) the date so determined is to be specified in the adoption order as the date of 
the child’s birth,

(b) where the country of birth of the child is not proved to the satisfaction of the 
court—15

(i) if it appears probable that the child was born in a part of the British Islands, 
the child is to be treated as having been born in Scotland,

(ii) in any other case, the particulars of the country of birth may be omitted 
from the adoption order and from the entry in the Adopted Children 
Register,20

(c) where—

(i) the application for the adoption order specifies a name (or names) and 
surname as being those of the child, that name (or those names) and 
surname are to be recorded in the adoption order as the name (or names) 
and surname of the child,25

(ii) no name (or names) or surname is so specified, the original name (or 
names) of the child and the surname of the applicant are to be recorded in 
the adoption order as the name (or names) and surname of the child.

2 (1) Sub-paragraph (2) applies where—

(a) on an application to the appropriate court for an adoption order in respect of a 30

child, the identity of the child with a child to whom an entry in the register of 
births relates is proved to the satisfaction of the court, and

(b) the child has not previously been the subject of an adoption order made by a court 
in Scotland under this Act or any enactment at the time in force.

(2) Any adoption order made in pursuance of the application must contain a direction to the 35

Registrar General to secure that the entry in the register of births is marked with the 
word “Adopted”.

3 Where an adoption order is made in respect of a child who has previously been the 
subject of an adoption order made by a court in Scotland under this Act or any 
enactment at the time in force, the order must contain a direction to the Registrar 40

General to secure that the previous entry in the Adopted Children Register is marked 
with the word “Re-adopted”.
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4 (1) Where an adoption order is made, the clerk of the court which made the order must 
secure that the order is communicated to the Registrar General.

(2) As soon as is reasonably practicable after receipt of the communication, the Registrar 
General must secure that the direction contained in the order is complied with.

Registration of adoptions in other parts of the British Islands5

5 (1) Sub-paragraphs (2) and (3) apply where the Registrar General is notified by the 
authority maintaining a register of adoptions in a part of the British Islands outwith 
Scotland that an order has been made in that part authorising the adoption of a child.

(2) If an entry in the register of births (and no entry in the Adopted Children Register) 
relates to the child, the Registrar General must secure that the entry is marked with the 10

word “Adopted” followed by the name, in brackets, of the part of the British Islands in 
which the order was made.

(3) If an entry in the Adopted Children Register relates to the child, the Registrar General
must mark the entry with the word “Re-adopted” followed by the name, in brackets, of 
the part of the British Islands in which the order was made.15

(4) Where, after an entry in either of the registers mentioned in sub-paragraphs (2) and (3)
has been so marked, the Registrar General is notified by the authority concerned that—

(a) the order has been quashed,

(b) an appeal against the order has been allowed, or

(c) the order has been revoked,20

the Registrar General must secure that the marking is cancelled.

(5) Where the marking of an entry in a register is cancelled under sub-paragraph (4), an 
extract of the entry is not to be treated as accurate unless both the marking and the 
cancellation are omitted from it.

(6) This paragraph applies in relation to orders corresponding to orders under section 65 as 25

it applies in relation to orders authorising the adoption of a child except that any 
marking of an entry required by virtue of this sub-paragraph is to consist of the words 
“proposed foreign adoption” or, as the case may require, “proposed foreign re-adoption” 
followed by the name, in brackets, of the part of the British Islands in which the order 
was made.30

Registration of other adoptions

6 (1) If the Registrar General is satisfied, on an application under this paragraph, that the 
Registrar General has sufficient particulars relating to a child adopted under a registrable 
foreign adoption to enable an entry to be made in the Adopted Children Register for the 
child, the Registrar General must make the entry accordingly.35

(2) If the Registrar General is also satisfied that an entry in the register of births relates to 
the child, the Registrar General must secure that the entry in that register is marked 
“Adopted” or “Re-adopted”, as the case may be, followed by the name, in brackets, of 
the country in which the adoption was effected.

(3) An application under this paragraph must be made in the prescribed manner by a 40

prescribed person and the applicant must provide the prescribed particulars.
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(4) An entry made in the Adopted Children Register by virtue of this paragraph must be 
made in the prescribed form.

(5) In this paragraph—

“prescribed” means prescribed by regulations made by the Registrar General with 
the approval of the Scottish Ministers,5

“registrable foreign adoption” means an adoption which satisfies prescribed 
requirements and which is—

(a) adoption under a Convention adoption, or

(b) adoption under an overseas adoption.

Amendment of orders and rectification of registers10

7 (1) The court by which an adoption order has been made may, on the application of the 
adopter or the adopted person, amend the order by the correction of any error in the 
particulars contained in it.

(2) The court by which an adoption order has been made may, if satisfied on the application 
of the adopter or the adopted person that before the expiry of the period of one year 15

beginning with the date of the order any new name—

(a) has been given to the adopted person (whether in baptism or otherwise), or

(b) has been taken by the adopted person,

in place of or in addition to a name specified in the particulars required to be entered in 
the Adopted Children Register in pursuance of the order, amend the order by 20

substituting or, as the case may be, adding that name in those particulars.

(3) The court by which an adoption order has been made may, if satisfied on the application 
of any person concerned that a direction for the marking of an entry in the register of 
births or the Adopted Children Register included in the order in pursuance of paragraph 
2 or 3 was wrongly so included, revoke that direction.25

(4) Where an adoption order is amended or a direction revoked under sub-paragraphs (1) to 
(3), the clerk of the court must secure that the amendment is communicated in the 
prescribed manner to the Registrar General.

(5) As soon as is reasonably practicable after receipt of the communication, the Registrar 
General must secure that—30

(a) the entry in the Adopted Children Register is amended accordingly, or

(b) the marking of the entry in the register of births or the Adopted Children Register 
is cancelled,

as the case may be.

(6) Where an adoption order is quashed or an appeal against an adoption order allowed by 35

any court, the court must give directions to the Registrar General to secure that—

(a) any entry in the Adopted Children Register, and 

(b) any marking of an entry in that register or, as the case may be, the register of 
births,

which was effected in pursuance of the order is cancelled.40
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(7) Where an adoption order has been amended, any extract of the relevant entry in the 
Adopted Children Register which may be issued in pursuance of section 60 must be a 
copy of the entry as amended, without the reproduction of—

(a) any note or marking relating to the amendment, or

(b) any matter cancelled in pursuance of it.5

(8) Where the marking of an entry is cancelled, an extract of the entry is not to be treated as 
accurate unless both the marking and the cancellation are omitted from it.

(9) If the Registrar General is satisfied—

(a) that a registrable foreign adoption (as defined in sub-paragraph (5) of paragraph 6) 
has ceased to have effect (whether on annulment or otherwise), or10

(b) that any entry or mark was erroneously made in pursuance of that paragraph in the 
Adopted Children Register or the register of births,

the Registrar General may secure that such alterations are made in those registers as the 
Registrar General considers are required in consequence of the adoption ceasing to have 
effect or to correct the error.15

(10) Where an entry in such a register is amended in pursuance of sub-paragraph (9), an 
extract of the entry is not to be treated as accurate unless it shows the entry as amended 
but without indicating that it has been amended.

(11) In this paragraph, “prescribed” means prescribed by regulations made by the Registrar 
General with the approval of the Scottish Ministers.20

Marking of entries on re-registration of birth

8 Without prejudice to any other provision of this Act, where—

(a) an entry in the register of births has been marked in accordance with paragraph 5
or 6, and

(b) the birth is re-registered under section 20(1) of the Registration of Births, Deaths 25

and Marriages (Scotland) Act 1965 (c.49),

the entry made on re-registration must be marked in the same way.

SCHEDULE 2
(introduced by section 112(1))

MINOR AND CONSEQUENTIAL AMENDMENTS30

Succession (Scotland) Act 1964 (c.41)

A1(1) The Succession (Scotland) Act 1964 is amended as follows.

(2) In section 23 (treatment of adopted person for purposes of succession etc.)—

(a) in subsection (3), after “1978” insert “or in the Adoption and Children (Scotland) 
Act 2006 (asp 00)”, and35

(b) in subsection (5)—

(i) the words from “has” to “this Act)” become paragraph (a) of that 
subsection, and
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(ii) after that paragraph, insert “; and

(b) includes an adoption order within the meaning of section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00);”.

(3) In subsection (1) of section 37 (exclusion of certain matters from operation of Act), after 
“1978” insert “or the Adoption and Children (Scotland) Act 2006 (asp 00)”.5

Social Work (Scotland) Act 1968 (c.49)

B1(1) The Social Work (Scotland) Act 1968 is amended as follows.

(2) In subsection (5) of section 5 (powers of the Scottish Ministers), for the words from 
“has” to the end of the subsection substitute “means a person who is under the age of 
18.”.10

(3) In subsection (1)(b) of section 6A (inquiries), for “section 65 of the Adoption (Scotland) 
Act 1978” substitute “section 111(1) of the Adoption and Children (Scotland) Act 2006 
(asp 00)”.

(4) In subsection (3A) of section 10 (assistance to voluntary organisations etc. for social 
work), after “adoption” insert “support”.15

Foster Children (Scotland) Act 1984 (c.56)

C1 In subsection (5)(a) of section 2 of the Foster Children (Scotland) Act 1984 (exceptions 
to section 1), for “section 1 of the Adoption (Scotland) Act 1978” substitute “section 
111(1) of the Adoption and Children (Scotland) Act 2006 (asp 00)”.

Child Abduction and Custody Act 1985 (c.60)20

D1 In paragraph 5 of Schedule 3 to the Child Abduction and Custody Act 1985 (custody 
orders), after sub-paragraph (vi), insert—

“(vii) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00);

(viii) a permanence order (as defined in subsection (2) of section 84 of 25

that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection.”.

Family Law Act 1986 (c.55)

E1 In subsection (1)(b) of section 1 of the Family Law Act 1986 (orders to which Part 1 
applies), after sub-paragraph (ix), insert—30

“(x) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00);

(xi) a permanence order (as defined in subsection (2) of section 84 of 
that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection”.35
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Human Fertilisation and Embryology Act 1990 (c.37)

F1 In subsection (10) of section 30 of the Human Fertilisation and Embryology Act 1990
(parental orders in favour of gamete donors), after “1987” add “and the Adoption and 
Children (Scotland) Act 2006 (asp 00)”.

Child Support Act 1991 (c.48)5

G1 In subsection (3) of section 26 of the Child Support Act 1991 (disputes about 
parentage), after “1978” insert “or Chapter 3 of Part 1 of the Adoption and Children 
(Scotland) Act 2006 (asp 00)”.

Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)

H1 In sub-paragraph (iii) of section 2(1)(d) of the Civil Evidence (Family Mediation) 10

(Scotland) Act 1995 (exceptions to general rule of inadmissibility), for the words from 
“an” to the end of the sub-paragraph substitute “the making of an adoption order (as 
defined in section 31(1) of the Adoption and Children (Scotland) Act 2006 (asp 00))”.

Social Work (Scotland) Act 1968 (c.49)

I1 In section 5(1B) of the Social Work (Scotland) Act 1968 (powers of the Scottish 15

Ministers), after paragraph (p) insert “;

(q) the Adoption and Children (Scotland) Act 2006 (asp 00)”.

Children (Scotland) Act 1995 (c.36)

1 (1) The Children (Scotland) Act 1995 is amended as follows.

(2) In section 11 (court orders relating to parental responsibilities etc.)—20

(a) in subsection (4)—

(i) for “(3)(a)(iii)” substitute “(3)(ab)”, and

(ii) after paragraph (a) insert “or”,

(b) in subsection (5), after “(3)(a)” insert “and (ab)”, and

(c) in subsection (6), for the words from “have” to the end substitute “has the 25

meaning given by section 111 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”.

(2A) In subsection (1) of section 15 (interpretation of Part 1), in the definition of “parent”, 
after “30” insert “and Chapter 3 of Part 1 of the Adoption and Children (Scotland) Act 
2006 (asp 00)”.30

(3) In subsection (6) of section 17 (duty of local authority to child looked after by 
authority)—

(a) the word “or” after paragraph (c) is repealed, and

(b) after paragraph (d) add “; or

(e) in respect of whom a permanence order has, on an application by them 35

under section 84 of the Adoption and Children (Scotland) Act 2006 (asp 
00), been made and has not ceased to have effect.”.

267



70 Adoption and Children (Scotland) Bill
Schedule 2—Minor and consequential amendments

(3A) In section 44 (prohibition of publication of proceedings at children’s hearing), at end 
insert—

“(6) The requirements of subsection (1) do not apply in relation to the publication 
by or on behalf of a local authority or an adoption agency (within the meaning 
of the Adoption and Children (Scotland) Act 2006 (asp 00)) of information 5

about a child for the purposes of making arrangements in relation to the child 
under this Act or that Act.”

(3B) In subsection (2) of section 54 (reference to the Principal Reporter by court)—

(a) in paragraph (c), for the words from “Adoption” to the end of the paragraph, 
substitute “Adoption and Children (Scotland) Act 2006 (asp 00)”, and10

(b) after that paragraph, insert—

“(ca) proceedings for the making, variation or revocation of a permanence 
order under that Act in respect of a child who is not subject to a 
supervision requirement;”.

(4) In section 73 (duration and review of supervision requirement)—15

(a) in subsection (4), in paragraph (c), for the words from “applying” in sub-
paragraph (i) to the end of that paragraph substitute—

“(i) applying under section 84 of the Adoption and Children (Scotland) 
Act 2006 (asp 00) (“the 2006 Act”) for a permanence order;

(ii) applying under section 89 of the 2006 Act for variation of such an 20

order;

(iii) applying under section 90 of the 2006 Act for amendment of such 
an order;

(iv) applying under section 93 of the 2006 Act for revocation of such 
an order; or25

(v) placing the child for adoption,

and they intend to make any such application or to place the child for 
adoption.”,

(b) after that subsection insert—

“(4A) The Scottish Ministers may make regulations specifying by reference to the 30

occurrence of an event or events described in the regulations the period of time 
during which a referral under subsection (4)(c) is to be made.”,

(c) in subsection (5), for “section 12 of the said Act of 1978” substitute “section 31 or 
32 of the 2006 Act”,

(d) in subsection (8), in paragraph (a), after sub-paragraph (iv) insert—35

“(iva)the case has been referred to him under section 99 of the Adoption 
and Children (Scotland) Act 2006 (asp 00),

(ivb) the case has been referred to him under section 91A(3) of that 
Act,”,

(e) in subsection (13)—40

(i) for the words from “section”, where it first occurs, to “1978” substitute 
“section 84 of the 2006 Act”, and
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(ii) for “section 12” substitute “section 31 or 32”, 

(f) after subsection (13) insert—

“(13A)A report drawn up under subsection (13) shall be in such form as may be 
prescribed by the Scottish Ministers.”, and

(g) in subsection (14), for the words from “section”, where it first occurs, to “1978”, 5

substitute “section 31, 32 or 84 of the 2006 Act”. 

(5) In subsection (2) of section 93 (interpretation of Part 2), after paragraph (b) insert—

“(ba) any person in whom parental responsibilities or parental rights are vested 
by, under or by virtue of a permanence order (as defined in section 84(2) 
of the Adoption and Children (Scotland) Act 2006 (asp 00));”.10

(6) In paragraph (a) of subsection (1) of section 101 (panel for curators ad litem, reporting 
officers and safeguarders), for “under section 58 of the Adoption (Scotland) Act 1978” 
substitute “by virtue of section 101 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”.

(7) In paragraph 4 of Schedule 3 (transitional provisions and savings), for sub-paragraph (e) 15

substitute—

“(e) the making of an adoption order (as defined in section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00)) in respect of the 
child;

(f) the making of a permanence order (as defined in subsection (2) of 20

section 84 of that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection in respect of the child.”

Adoption (Intercountry Aspects) Act 1999 (c.18)

2 In subsection (6) of section 2 of the Adoption (Intercountry Aspects) Act 1999 (Central 
Authorities and accredited bodies), after “adoption”, where it second occurs, insert 25

“support”.

Regulation of Care (Scotland) Act 2001 (asp 8)

3 (1) The Regulation of Care (Scotland) Act 2001 is amended as follows.

(2) In section 2 (care services)—

(a) in paragraph (i) of subsection (1), after “adoption” insert “support”,30

(b) in subsection (2), after “adoption” insert “support”, and 

(c) in subsection (12)—

(i) for “(11)(b)” substitute “(11)(b)(ii)”, and

(ii) after “adoption”, where it second occurs, insert “support”.

(3) In subsection (4) of section 5 (national care standards), after “adoption” insert “support”.35

(4) In section 7 (applications for registration under Part 1), after “adoption”, where it occurs
in each of subsections (6) and (7)(i), insert “support”.

(5) In subsection (1)(b) of section 10 (improvement notices), after “adoption” insert 
“support”.
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(6) In paragraph (a) of subsection (3) of section 21 (offences in relation to registration  
under Part 1), for “section 11 of the Adoption (Scotland) Act 1978 (c.28)” substitute 
“section 11(1), (3) or (4) of the Adoption and Children (Scotland) Act 2006 (asp 00)”.

(7) In paragraph (b) of subsection (6) of section 25 (inspections), at the end of the paragraph 
add “or section 5 or 39 of the Adoption and Children (Scotland) Act 2006 (asp 00)”.5

(8) In subsection (1)(a) of section 33 (local authority applications for registration under Part 
2), after “adoption” insert “support”.

(9) In subsection (1) of section 77 (interpretation)—

(a) in the definition of “adoption service”, after “adoption” insert “support”,

(b) in paragraph (a) of the definition of “child”—10

(i) after “adoption” insert “support”, and

(ii) for “in section 65(1) of the Adoption (Scotland) Act 1978 (c.28)” substitute 
“by section 111(1) of the Adoption and Children (Scotland) Act 2006 (asp 
00)”.

Adoption and Children Act 2002 (c.38)15

4 In paragraph (a) of subsection (3) of section 123 of the Adoption and Children Act 2002 
(restriction on advertisements etc.), after “(N.I. 22)” insert “ or section 11 or 66 of the 
Adoption and Children (Scotland) Act 2006 (asp 00)”.

Income Tax (Trading and Other Income) Act 2005 (c.5)

5 In section 745 of the Income Tax (Trading and Other Income) Act 2005—20

(a) in paragraph (a), for the words from “or”, where it first occurs, to “court)” 
substitute “which is an excepted payment by virtue of paragraph (a) or (c) of 
subsection (2) of section 14 of the Adoption and Children (Scotland) Act 2006 
(asp 00),

(b) in paragraph (b), for the words from “under” to the end of the paragraph substitute 25

“which are excepted payments by virtue of paragraph (b) of that subsection,”

(c) in paragraph (d), for “section 51A” substitute “section 77”.

Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Act 
2006 (asp 3)

6 In subsection (2) of section 7 of the Joint Inspection of Children’s Services and 30

Inspection of Social Work Services (Scotland) Act 2006 (interpretation), after paragraph 
(p) add—

“(q) the Adoption and Children (Scotland) Act 2006 (asp 00);”.
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SCHEDULE 3
(introduced by section 112(2))

REPEALS

Enactment Extent of repeal

  5

10

15

20

25

30

Social Work (Scotland) Act 1968 
(c.49)

Children Act 1975 (c.72)

Adoption (Scotland) Act 1978 (c.28)

Health and Social Services and
Social Security Adjudications Act 
1983 (c.41)

Foster Children (Scotland) Act 1984 
(c.56)

Child Abduction and Custody Act 
1985 (c.60)

Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 
(c.73)

Law Reform (Parent and Child) 
(Scotland) Act 1986 (c.9)

Incest and Related Offences 
(Scotland) Act 1986 (c.36)

Family Law Act 1986 (c.55)

Children Act 1989 (c.41)

Human Fertilisation and 
Embryology Act 1990 (c.37)

Age of Legal Capacity (Scotland) 
Act 1991 (c.50)

Local Government etc. (Scotland) 
Act 1994 (c.39)

In section 5(1B), paragraph (i) and the word “and” 
after paragraph (o).

In section 107(1), the definition of “adoption 
society”.

The whole Act except Part IV.

In Schedule 2, paragraphs 38 to 45.

In section 2(5)(a), the words “and possession”.
In Schedule 2, paragraphs 6 and 7.

In Schedule 3, paragraph 5(ii) and (iia).

Sections 27 and 28.

In Schedule 1, paragraph 18.

In Schedule 1, paragraph 5.

Section 1(1)(b)(ii) and (iii).
In Schedule 1, paragraph 31.

Section 88(2).
In Schedule 10, Part 2.

In section 30(10), the word “and”.
In Schedule 4, paragraph 6.

In subsection (3) of section 2, the words from “; 
and accordingly” to the end of the subsection.
In Schedule 1, paragraph 36.

In Schedule 13, paragraph 111.
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Enactment Extent of repeal

5

10

15

20

25

30

35

Civil Evidence (Family Mediation) 
(Scotland) Act 1995 (c.6)

Children (Scotland) Act 1995 (c.36)

Adoption (Intercountry Aspects) Act 
1999 (c.18)

Care Standards Act 2000 (c.14)

Regulation of Care (Scotland) Act 
2001 (asp 8)

Adoption and Children Act 2002 
(c.38)

Human Fertilisation and 
Embryology (Deceased Fathers) Act 
2003 (c.24)

Income Tax (Trading and Other 
Income) Act 2005 (c.5)

Joint Inspection of Children’s 
Services and Inspection of Social 
Work Services (Scotland) Act 2006 
(asp 3)

Section 2(1)(d)(iv).

In section 11, in subsection (4), paragraphs (b) and 
(d) and the word “or” immediately preceding 
paragraph (d); and, in subsection (6), the words 
““adoption agency” and”.
In section 16(4)(b)(i), the words “a parental 
responsibilities order,”.
In section 26(1)(a), the words from “on” to 
“determine”.
Sections 86 to 89.
In section 93(1), the definition of parental 
responsibilities order.
Sections 94 to 98.
Schedule 2.

Sections 3, 5, 6, 8, 9, 11 to 13 and 18(2).
In Schedule 2, paragraphs 2(a) and 4.

In Schedule 4, paragraph 6.

Section 21(3)(b) and the word “or” immediately 
preceding it.
In section 25(6)(b), the words “section 9 of the 
Adoption (Scotland) Act 1978 (c.28) or”.
In schedule 3, paragraph 7.

In section 123(3), the words “section 11 or 50 of 
the Adoption (Scotland) Act 1978 (c.28) or”.
Sections 132 to 134.
In Schedule 3, paragraphs 21 to 35 and 84.

In the Schedule, paragraph 11.

Section 745(c).

Section 7(2)(h).
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ADOPTION AND CHILDREN (SCOTLAND) BILL 
[AS AMENDED AT STAGE 2] 

 
—————————— 

  
REVISED EXPLANATORY NOTES 

 
 
 
 
INTRODUCTION 

1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised 
Explanatory Notes are published to accompany the Adoption and Children (Scotland) Bill as 
amended at Stage 2. They have been prepared by the Scottish Executive in order to assist the 
reader of the Bill and to help inform debate on it. They do not form part of the Bill and have not 
been endorsed by the Parliament. 

2. The Notes should be read in conjunction with the Bill. They are not, and are not meant to 
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 
or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

3. The Adoption and Children (Scotland) Bill is intended to modernise, improve and extend 
the system of adoption in Scotland. Existing legislation relating to adoption lies mainly in the 
Adoption (Scotland) Act 1978 (which is based on the Adoption Act 1976).   

4. Legislation relating to other aspects of adoption is contained in the Children (Scotland) 
Act 1995. Legislation relating to intercountry and overseas adoption lies in the Adoption 
(Intercountry Aspects) Act 1999. 

5. This Bill will repeal and replace the Adoption (Scotland) Act 1978, apart from Part IV, 
which makes provision in respect of the status of children adopted under that Act. Part IV will 
remain in force in order to ensure that the status of such children is unaffected by the repeal of 
that Act and its replacement by the Bill.  The Bill will also amend the 1995 Act. 

6. The Bill will maintain the existing adoption service and local authorities will continue to 
have a duty to provide an adoption service for placing children with adopters and assessing 
adopters.  A wider range of people will be able to adopt.  Provisions will modernise and improve 
this existing service and the broader services available to children who cannot live with their 
original families.  The Bill will introduce a new court order for accommodating children who 
cannot live with their original family in long-term placements.  Provisions in the Bill will 
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improve access to a broader range of support services for people affected by adoption, including 
members of adoptive and original families.  The Bill contains provisions to ensure that people 
are able to gain access to services and will be clear about the services they will be provided with 
by adoption agencies.  The Bill will reproduce existing provisions for intercountry and overseas 
adoptions, but will introduce new restrictions on bringing children into the country in certain 
circumstances and will give the Scottish Ministers the power to charge for the processing of 
intercountry adoption casework. 

7. The key provisions of the Bill are: 

• Unmarried couples will be able to adopt jointly. 

• Local authorities will have a duty to provide a range of adoption support services, the 
meaning of which may be expanded by secondary legislation. 

• People directly affected by an adoption (the child, parents and adoptive parents) will 
have a right to adoption support services, which include both services provided 
before an adoption order is made and after the making of the order. 

• The provision of adoption support services will be a clearly stated part of the 
adoption process, which will inform people about the services that are available to 
them, how they should go about accessing them, and for how long these services are 
available. 

• A new type of order, the permanence order, will be introduced for children who 
cannot live with their families.  This will replace existing freeing orders (provided 
for by section 18 of the Adoption (Scotland) Act 1978) and parental responsibilities 
orders (provided for by section 86 of the 1995 Act).  The permanence order will 
allow parental responsibilities and parental rights relating to residence and guidance 
to pass to the local authority and other relevant parental responsibilities and parental 
rights to be granted to appropriate people, including the child’s parents.  The 
permanence order will provide some flexibility (unlike freeing orders and parental 
responsibilities orders) to adapt to a child’s changing circumstances. 

8. The Bill is in 4 parts.  These are: 

Part 1 – Adoption 

9. Part 1 makes provision for the adoption of children and is divided into 7 chapters.  
Chapter 1 requires the provision of adoption support services by local authorities. Local 
authorities may use “registered adoption services” i.e. voluntary organisations to provide these 
services. “Adoption support services” are defined in section 6(2) of the Bill and those persons 
who may receive them are listed in subsection (1) of that section. 

10. Chapter 1 also provides the Scottish Ministers with the power to make regulations 
relating to the provision of adoption support services by both local authorities and registered 
adoption services. The Scottish Ministers may also issue guidance in relation to the assessment 
of needs and local authorities are obliged to have regard to this. This chapter also enables local 
authorities to make payments in lieu of adoption support services.   
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11. Chapter 2 sets out the adoption process, including the conditions that must be met before 
an application for an adoption may be granted, the categories of person that are eligible to make 
an application for an adoption order, restrictions on removing children that have been placed 
with prospective adopters, and the legal effect of adoption orders. The chapter also provides for 
information about adoptions to be kept by adoption agencies and the disclosure of such 
information.   

12. Chapter 3 makes provision for the legal status of adopted children. 

13. Chapter 4 provides for adoption support plans, which will be used to detail the specific 
adoption support services to which people will have access after an assessment of needs has been 
made under section 7A.   

14. Chapter 5 relates to the registration of adoption orders. It requires the Registrar General 
of Births, Deaths and Marriages for Scotland to continue to maintain the Adopted Children 
Register and makes provision for linking records in that register with records in the register of 
births.   

15. Chapter 6 makes provision in respect of adoptions with a foreign element. It places 
restrictions on the adoption of children from outside the United Kingdom and on the adoption of 
children from the United Kingdom outwith this country, and gives the Scottish Ministers the 
power to charge for processing casework for certain types of adoption with a foreign element.   

16. Chapter 7 relates to miscellaneous issues, including adoption allowances schemes, 
restrictions as to who may arrange adoptions or place children for adoption, and provides for the 
effect of certain orders and the placing of children for adoption under the Adoption and Children 
Act 2002. 

Part 2 – Permanence Orders 

17. Part 2 relates to permanence orders.  This is a new order created by the Bill. It is designed 
to provide long-term security for children who cannot live with their family. The permanence 
order is also capable of including authority for a child to be adopted  Part 2 establishes the 
structure of a permanence order, including provision for the distribution of parental 
responsibilities and parental rights, and also provides for its effect as regards supervision 
requirements and other types of existing order, and the variation and revocation of permanence 
orders. 

Part 3 – Miscellaneous 

18. Part 3 contains a range of provisions, some of which apply to both adoption orders and 
permanence orders, including a requirement to notify the father of a child where that father has 
never had parental responsibilities and parental rights that an application for either type of order 
is to be made.  This part also contains section 100, a provision which amends section 11 of the 
1995 Act to allow people that have lost parental responsibilities and parental rights as the result 
of the making of an adoption order to make an application under that section for a contact order 
in respect of the child that has been adopted. Currently, this cannot be done.  In terms of section 
103, the Scottish Ministers have a power to make regulations to provide for allowances to be 
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paid by local authorities in respect of children placed by that authority under section 26(1)(a) of 
the 1995 Act or required to reside with a person other than a parent by virtue of a direction in a 
supervision requirement. 

Part 4 – General 

19. This contains a range of technical provisions, including provision for rules of procedure 
and offences by bodies corporate and partnerships.  It also contains the interpretation provision. 

20. The Bill also contains 3 schedules, which respectively relate to the registration of 
adoptions, minor and consequential amendments and repeals. 

COMMENTARY ON SECTIONS 

CHAPTER 1 

THE ADOPTION SERVICE 

Section 1. Duty of local authority to provide adoption support services 

21. Subsection (1) places a duty on local authorities to provide adoption support services or 
continue to do so to the extent that they already do. Where a local authority already provides an 
adoption service under section 1 of the Adoption (Scotland) Act 1978, it can continue to do so.  
In practice it is likely that all local authorities will provide their own adoption support services, 
but they may contract with another provider which is a registered adoption service to provide 
these services, as set out at subsection (4). 

22. Subsection (3) places a duty on local authorities to provide adoption support services in a 
way that takes account of other services that they provide in carrying out functions which they 
have under any of the enactments mentioned in section 5(1B) of the Social Work (Scotland) Act 
1968, in particular those relating to children. This means that all local authority functions that 
relate to children should be coordinated in order to provide a cohesive service in the context of 
adoption support services. 

23. Under subsection (5), a “registered adoption service” means an adoption service within 
the meaning given by section 2(11)(b) of the Regulation of Care (Scotland) Act 2001, which is a 
registered adoption service under that Act. 

Section 2. Local authority plans 

24. Section 2 sets out local authorities’ duties in relation to plans for adoption support 
services. The wording parallels that in section 19 of the 1995 Act (local authority plans for 
services for children).  Subsection (1) places a duty on local authorities to prepare and publish a 
plan for the provision of the adoption support services which they are required to provide under 
section 1(1). 

25. Subsection (2) places a duty on local authorities to review the plan created under 
subsection (1) “from time to time” and to modify or replace completely the plan and publish it as 
necessary. 
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26. By virtue of subsection (6) the duty to review and modify or replace plans and the right 
not to publish a separate plan under subsection (5) will apply to any modified or replacement 
plan as well as plans originally created under subsection (1). 

27. Subsection (3) places a duty on local authorities to consult a range of bodies and 
organisations in making and reviewing plans under subsection (1) or subsection (2).  The bodies 
and organisations that should be consulted are the Health Board in the relevant local authority 
area, any voluntary organisations which may represent the interests of a person who is likely to 
use adoption support services, any voluntary organisations which may provide adoption services 
and any other persons that may be prescribed by regulations. 

28. Subsection (4) allows a local authority to incorporate a plan that is to be published under 
subsection (1) into any plan published by the local authority in connection with services for 
children.  Under subsection (5) it is not necessary also to publish separately a plan incorporated 
in this way. 

Section 3. Assistance in carrying out functions under sections 1 and 2 

29. Subsection (1) allows a local authority to require assistance from an “appropriate person” 
in carrying out any function set out at section 1 or 2. 

30. Subsection (2) sets out the circumstances in which an appropriate person may refuse to 
comply with a request made by a local authority under subsection (1).  These include where it 
would not be reasonably practical to do so, where it would be incompatible with the person’s 
functions, statutory or not, and where the person’s functions (when the person is not a natural 
person) would be unduly prejudiced. 

31. Subsection (3)(a) to (c) defines an “appropriate person”. This includes another local 
authority and a Health Board. Subsection (3)(c) gives the Scottish Ministers the power by 
regulations to prescribe any other person as an “appropriate person”. 

Section 4. Meaning of “adoption support service” in Regulation of Care (Scotland) Act 2001 

32. This section amends the definition of “adoption support service” in section 2(11) of the 
Regulation of Care (Scotland) Act 2001 (meaning of “care services”) as a consequence of the 
provisions of the Bill. 

Section 5. Adoption agencies: regulations about carrying out of functions 

33. Subsection (1) gives the Scottish Ministers the power to make regulations relating to a 
registered adoption service carrying out its functions. 

34. Subsection (2) gives the Scottish Ministers the power to make regulations relating to a 
local authority carrying out its functions of making or participating in arrangements for the 
adoption of children. 

35. Subsection (3) sets out particular matters which regulations made under this section may 
cover, including the circumstances in which a local authority proposing to make arrangements 
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for the adoption of a child must apply for a permanence order which includes provision granting 
authority for the child to be adopted.  The matters which may be covered by any such regulations 
are not limited to the subjects listed here. 

Section 6. Adoption support services 

36. Subsection (1) sets out the categories of persons that are eligible to receive particular 
adoption services.  Paragraphs (a) to (q) list specific groups of people: these are people who are 
most typically directly affected by an adoption.  Paragraph (r) applies to anyone affected by 
adoption or by the placing or proposed placing of a child for adoption who is not already 
included in paragraphs (a) to (q).  In terms of section 7A(1)(a), people captured by paragraph (r) 
will have more limited rights to services. 

37. Amongst the categories of person listed in subsection (1), paragraph (a) relates to 
children who are placed for adoption and paragraph (b) applies to other children who may be 
adopted. Parents and guardians of children in either category are included at paragraph (c). 
Paragraph (d) relates to persons with whom a child has been placed for adoption and defines 
them as “parents of a placed child”. Paragraph (f) relates to persons who have been adopted and 
defines them as “adopted people”.  This definition captures both children who have been adopted 
and adults who were adopted as children and paragraph (g) relates to persons who have adopted 
a child and defines them as “adoptive parents”. Siblings and grandparents of placed or adopted 
children are included at paragraphs (n) and (o). 

38. Subsection (2) specifies the services which are to be provided as adoption support 
services.  These are (a) arrangements for assessing children who may be adopted; (b) 
arrangements for assessing prospective adopters; (c) arrangements for placing children for 
adoption; (d) counselling and assistance to any of the persons mentioned in subsection (1); (da) 
the provision of information about adoption to anyone mentioned in subsection (1); (e) the 
provision of guidance about adoption to a person mentioned in paragraphs (a) to (e) of 
subsection (1); and (f) any other assistance, in relation to the adoption process, that the local 
authority providing adoption support services in a particular case considers appropriate in the 
circumstances of that case. 

39. Subsection (4) gives the Scottish Ministers the power to make regulations to add further 
services to those listed at subsection (2), modify the services listed in that subsection and make 
further provision about adoption support services. 

Section 7A Assessment of needs for adoption support services 

40. This section relates to the assessment of needs for adoption support services.  By virtue of 
subsection (1), a local authority must provide an assessment of needs for adoption support 
services when requested to do so by people listed in any of paragraphs (a) to (q) of section 6(1).  
The local authority may provide such an assessment for a person listed at paragraph (r) of section 
6(1). 

41. Subsection (2) provides that where a local authority carries out an assessment under 
subsection (1), it must decide whether the provision of adoption support services is required. 
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42. Subsection (3) provides that an assessment carried out under this section must be done in 
such a manner as may be prescribed in regulations made by the Scottish Ministers. 

Section 8. Provision of adoption support services 

43. Subsection (1)(a) provides that, where a person that falls within paragraphs (a) to (e) of 
section 6(1) requests adoption support services, a local authority must provide the services listed 
in section 6(2)(a) to (c) and may, by virtue of subsection (1)(b), provide the services listed in 
section 6(2)(d) to (f).  Subsection (1)(b) does not prejudice the power at subsection (3)(a) to 
provide certain services. 

44. By virtue of subsection (2), services can be provided under subsection (1) whether or not 
an assessment of need has been carried out. 

45. By virtue of subsection (3)(a), where an assessment of needs has been carried out under 
section 7A for a person listed in section 6(1)(a) to (q), the authority must provide the service; 
subsection (3)(b) provides that where the person is listed at section 6(1)(r), the authority may 
provide the service. 

Section 50. Urgent provision 

46. While section 7A makes provision for assessment of needs for adoption support services 
of persons mentioned in subsection (1) of section 6, subsection 1 of section 50 allows a local 
authority that considers that such a person requires adoption support services as a matter of 
urgency, to provide these without first carrying out an assessment of the person’s need for 
support. 

47. Where support has been provided without an assessment of needs, subsection (2) places a 
duty on a local authority to carry out such an assessment as soon as is practicable after the 
support has been provided. 

Section 57. Guidance 

48. This section relates to any guidance issued by the Scottish Ministers concerning the 
provision of adoption support services.  Subsection (2) places a duty on local authorities to have 
regard to any such guidance.  Subsection (3) specifies what may be included in such guidance.  
Guidance may include information on how a local authority should assess or re-assess a person’s 
need for adoption support services; how a local authority’s power to assess a person’s needs 
should be exercised; how a local authority should decide the classes of person that may be 
eligible for adoption support services under section 6(1)(r); and how responsibility for providing 
adoption support services should be transferred between local authorities. 

49. By virtue of subsection (4) the Scottish Ministers may vary or revoke any such guidance. 

Section 58. Regulations about adoption support services 

50. This section gives the Scottish Ministers the power to make regulations relating to 
various aspects of the provision of adoption support services. 
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51. In subsection (1), paragraph (a) enables regulations to determine which local authority is 
responsible for the provision of adoption support services and the making of an assessment of 
needs. 

52. Paragraph (b) enables regulations to determine when and under what circumstances a 
local authority’s duty to adoption support services ends. 

53. Paragraph (c) enables provision to be made about the circumstances in which a local 
authority can continue to provide adoption support services after the duty to provide such 
services has ended. 

54. Paragraph (d) enables regulations to specify the arrangements that may be made by a 
local authority when a person to whom it is supplying adoption support service moves outwith 
the authority’s area. 

55. Paragraph (e) enables regulations to specify with whom arrangements under paragraph 
(d) can be made. 

56. Paragraph (f) enables regulations to be made concerning the assessment of needs for 
adoption support services of someone who has moved or intends to move from one local 
authority area to another or from outwith Scotland to Scotland. 

57. Regulations made under this section can be exercised to make different provision for 
different adoption support services.  

Section 79. Power to provide payment to person entitled to adoption support service 

58. This section relates to the payment of money in lieu of the provision of a service by a 
local authority.  It applies when a local authority has, by virtue of Part 1 of the Bill, an obligation 
to provide, or secure the provision of, an adoption support service, or has a power to do so and 
decides to provide such services. 

59. Subsection (2) gives local authorities a power (not a duty) to provide a payment instead 
of providing specific services having had regard to certain matters set out in subsection (3). 

60. Under subsection (3) the matters to which a local authority must have regard before 
deciding whether to provide a person with payment in lieu of the provision of services are the 
person’s eligibility for assistance from another source and the availability of such assistance at 
the time when the service would have been provided by the local authority. 

61. Under subsection (4), a local authority may make payment subject to such conditions 
(including conditions concerning repayment) as the authority considers reasonable, taking 
account of the person’s eligibility for assistance from any other body. 
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CHAPTER 2 

THE ADOPTION PROCESS 

Section 9. Considerations applying to the exercise of powers 

62. This section places various duties on the court or adoption agency to ensure that the best 
interests of the child are the paramount consideration, and to ensure that an adoption order is 
granted only if there is no better alternative for the child. 

63. By virtue of subsection (2), the court or adoption agency must consider all of the 
circumstances of the case before coming to a decision to place the child for adoption or to make 
an adoption order. 

64. By virtue of subsection (3), when making a decision about whether or not to place a child 
for adoption or whether or not to make an adoption order, the court or adoption agency has a 
duty to have as its paramount consideration the best interests of the child throughout his or her 
life. 

65. In addition to this overarching principle, under subsection (4) the court or adoption 
agency must, as far as is reasonably practicable, take into account a number of specific 
considerations. These are the child’s own views regarding adoption; the child’s religious 
persuasion, racial origin and cultural and linguistic background; and the likely effect on the 
child, throughout his or her life, of the making of the adoption order.  With regard to the 
consideration to be given to the child’s views, the age and maturity of the child will be taken into 
account. 

66. Subsection (4A) places a duty on an adoption agency which is placing a child for 
adoption to have regard, so far as is reasonably practicable, to the views of the child’s parents, 
guardians and other relatives.  This subsection was originally part of section 10, which has been 
removed. 

67. Subsection (7) provides that a child who is at least 12 years old will be presumed to be 
capable of expressing his or her views.   

68. In carrying out these duties an adoption agency has a further duty under subsection (5) to 
consider whether adoption is the best way to meet the interests of the child or whether there is a 
better alternative. If it considers that there is a better alternative it must not make arrangements 
for the adoption of the child (subsection (6)). 

Section 15. Child to live with adopters before adoption order made 

69. By virtue of subsections (1), (2) and (3), where a person applying for an adoption order is 
a parent, step-parent or relative of the child, or the child was placed with the applicant by an 
adoption agency, the adoption order cannot be made unless the child is at least 19 weeks old and 
that the child’s home was with the applicants at all times during the 13 weeks immediately prior 
to the making of the adoption order.   
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70. Where the child was not so placed or neither of the applicants is a parent, step-parent or 
relative of the child, an adoption order cannot be made unless the child lived with the prospective 
adopters at all times during the 12 month period immediately preceding the making of the 
adoption order. 

71. Subsection (5) applies to adoptions by way of Convention adoption orders (section 111 of 
the Bill provides a definition of this term) and to adoptions of children who are habitually 
resident outwith the British Islands otherwise than by that type of order. In these cases the 
reference to the period of 13 weeks referred to above is read as a reference to a period of 6 
months. 

Section 16. Home visits 

72. By virtue of subsections (1) and (2), where a child has been placed with prospective 
adopters by an adoption agency, an adoption order cannot be made unless the court is satisfied 
that the adoption agency has been given sufficient opportunities to see the child with the 
prospective adopters in their home environment. 

73. By virtue of subsections (3) and (4), where the child was not so placed, an adoption order 
cannot be made unless the court is satisfied that the local authority in whose area the prospective 
adopters live has been given sufficient opportunities to see the child with the prospective 
adopters in their home environment. 

Section 17. Reports where child placed by agency 

74. Where an adoption application relates to a child who has been placed for adoption by an 
adoption agency, by virtue of subsection (2) of this section the agency must submit to the court a 
report addressing the suitability of the applicants and any other matters relevant to the operation 
of section 9 (considerations applying to the exercise of powers). In addition, the agency must 
assist the court in any way which the court directs. 

Section 18. Notification to local authority of adoption application 

75. By virtue of this section, where a child was not placed for adoption by an adoption 
agency, an adoption order cannot be made unless the prospective adopters have given notice of 
their intention to apply for such an order to the local authority within whose area they have their 
home.  This must be done at least 3 months before the date on which the order is made. 

Section 19. Notice under section 18: local authority’s duties 

76. Where a local authority receives notice under section 18 of an intention to apply for an 
adoption order, it must, by virtue of subsection (2), investigate the matter and submit a report of 
the investigation to the court. 

77. Subsection (3) specifies the factors which the local authority must, in particular, 
investigate, which are, as far as is reasonably practicable, the suitability of the applicants and any 
other matters relevant to the operation of section 9; any contravention of section 11; and any 
failure to comply with section 12(2) of the Bill. 
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78. By virtue of subsection (4), if a local authority receives a notice under section 18, and it is 
aware that the child is being looked after by another local authority, it must give a copy of the 
notice to that local authority within seven days of receipt. 

Section 20. Restrictions on removal: child placed for adoption with consent 

79. Where a child has been placed for adoption and the child’s parents have consented to this, 
subsection (2) provides that the parents cannot remove the child from the care of the prospective 
adopters without the leave of the adoption agency or the appropriate court. 

80. Subsection (3) makes it an offence to remove a child in breach of subsection (2), which is 
punishable by imprisonment for a term not exceeding 3 months, a fine not exceeding level 5, or 
both. 

Section 21. Restrictions on removal: notice of intention to adopt given 

81. This section applies where prospective adopters give notice under section 18 and the 
child has lived with the prospective adopters for the five years immediately preceding the 
adoption application. 

82. Subsections (2) and (3) provide that, between notice being given under section 18 and a 
relevant act specified at subsection (4), a child may not be removed from the care of the 
prospective adopters, unless the prospective adopters consent to the removal; a court with 
jurisdiction to make adoption orders grants leave for the child to be removed; the child is 
arrested; or the removal is authorised by virtue of any enactment. 

83. Subsections (4) and (5) specify the relevant act as the making of an application for an 
adoption order in the case of an application being made for an adoption order before the expiry 
of the period of 3 months beginning with the date on which the local authority received notice 
under subsection (1). In the case of prospective adopters who make an application later than that 
3 month period, the “relevant act” is the end of that period. 

84. By virtue of subsection (6), where, during the 3 month period mentioned above or during 
the 28 day period immediately after the expiry of the 3 month period, prospective adopters give 
further notice of their intention to apply for an adoption order in respect of the same child the 
prohibition on removing the child under subsection (2) does not apply. 

85. Subsection (7) provides that it is an offence for a person to contravene the terms of this 
section. Such an offence is punishable by imprisonment for a period of up to 3 months or a fine 
not exceeding level 5 on the standard scale or both. 

Section 22. Restrictions on removal: application for adoption order pending 

86. By virtue of subsections (1), (2) and (3), where an application for an adoption order has 
been made to the court, but the court has not yet made a determination, and where the child’s 
home during the 5 year period preceding the adoption application has been with the prospective 
adopters, a child cannot be removed from the home of the prospective adopters unless the 
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prospective adopters agree to the removal; the court grants leave for removal; the child is 
arrested; or removal is authorised by an enactment. 

87. Subsection (4) makes it an offence to remove a child in breach of subsection (2), which is 
punishable by imprisonment for a term not exceeding 3 months, a fine not exceeding level 5, or 
both. 

Section 24. Duty to give notice where child looked after by other local authority 

88. Where a local authority, by virtue of section 21(1)(a), receives notice under section 18(2) 
of the Bill in relation to a child that is being looked after by another local authority, the local 
authority must give a copy of the notice it receives to the local authority that is currently looking 
after the child before the expiry of the 7 day period beginning on the day that the notice is 
received. 

Section 25. Restrictions on removal of child looked after by local authority 

89. Subsection (2) applies where an application for an adoption order has been made but not 
yet determined or prospective adopters have given notice of intention to adopt (and, in each case, 
the child’s home has been with the prospective adopters for the previous 5 years), the child was a 
looked after child before he or she lived with the prospective adopters, and the child remains a 
looked after child. 

90. By virtue of subsection (2), the local authority must not remove the child from the care of 
the prospective adopters, except where subsection (3) applies, namely, where the removal is 
made in accordance with section 27 or 28, an appropriate court grants leave for removal, or 
where the removal is authorised by virtue of Chapter 2 or 3 of Part II of the 1995 Act. 
“Appropriate court” is defined at section 110 of the Bill. 

Section 26. Return of child removed in breach of certain provisions 

91. By virtue of subsection (1), a person who has removed a child in breach of the provisions 
listed in subsection (3) can, on application by the person from whom the child was removed, be 
ordered by the court to return the child. 

92. Under subsection (2), a court can order a person not to remove a child from another’s 
home. This can be done when the court receives an application from a person who has 
reasonable grounds to believe that another person intends to remove a child in breach of the 
provisions listed in subsection (4). 

93. The provisions set out in subsection (4) are sections 20, 21, 22 and 25 of the Bill, sections 
30 (general prohibitions on removal), 34 (placement orders: prohibition on removal), 35 (return 
of child in other cases) and 36 (restrictions on removal) of the 2002 Act and Articles 28 
(restriction on removal where adoption agreed or application made) and 29 (restrictions on 
removal where applicant has provided home for 5 years) of the Adoption (Northern Ireland) 
Order 1987. 
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Section 27. Return of child placed for adoption by adoption agency 

94. This section applies where a child has been placed with prospective adopters, but where 
no adoption order has been made. 

95. By virtue of subsection (2), prospective adopters with whom a child has been placed can 
notify the adoption agency of their intention to cease caring for the child. By virtue of section 
111 of the Bill notice must be made in writing. 

96. By virtue of subsection (3), an adoption agency can notify prospective adopters with 
whom a child has been placed of their intention to remove the child from their care. Where an 
application for an adoption order has been made, then, by virtue of subsection (4), an adoption 
agency can only do so if leave of the court has been given. 

97. Under subsections (5) and (6), where notice is given under subsection (2) or (3) or where 
an application for an adoption order is refused or withdrawn, prospective adopters must, before 
the expiry of the relevant period, return the child to the adoption agency or to a person 
nominated by the adoption agency. By virtue of subsection (7), where the court refuses the 
application for an adoption order it may, before the relevant period expires, make an order 
extending the period for the return of the child by a period not exceeding 6 weeks. 

98. Subsection (7) defines the “relevant period”. Where notice is given by virtue of 
subsection (2) or (3), the relevant period is 7 days beginning with the day on which notice was 
given. Where an application for an adoption order is refused or withdrawn, the relevant period is 
7 days beginning with the day on which the application was refused or withdrawn. 

99. By virtue of subsection (8) it is an offence for a person to fail to return a child within the 
relevant period and such a person is liable to imprisonment for a period of up to three months or 
a fine not exceeding level 5 on the standard scale or both. 

100. By virtue of subsection (9), where a court convicts a person under subsection (8), it may 
order that the child be returned to his or her parents or guardian, an adoption service or a local 
authority. 

Section 28. Looked after children: adoption not proceeding 

101. This section applies where a child who is looked after by a local authority is living with 
prospective adopters, but has not been placed there by an adoption agency, and the prospective 
adopters have given notice under section 18. 

102. By virtue of subsection (2), the prospective adopters can notify the local authority that 
they intend not to retain care of the child. 

103. By virtue of subsection (3), the local authority can inform the prospective adopters that 
they intend to remove the child from their care. Where an application for an order has been made 
in relation to the child then, by virtue of subsection (5), the local authority can only do so if leave 
of the court has been given. 
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104. By virtue of subsection (4), where notice is given under subsection (2) or (3), the 
prospective adopters must deliver the child to the local authority or a nominated person before 
the expiry of the relevant period. 

105. Under subsection (6) where an adoption order in relation to a child is refused or 
withdrawn, the child need only be delivered to the local authority if the local authority so 
requires and in which case the child must be delivered before the expiry of 7 days beginning with 
the date of the requirement. 

106. Subsection (8) provides that it is an offence for a person to contravene the terms of this 
section. Such a person is liable to imprisonment for a period of up to 3 months or a fine not 
exceeding level 5 on the standard scale or both. 

107. By virtue of subsection (9), where a person contravenes this section and is convicted, the 
court may order that the child is delivered to his or her parent or guardian or to the local 
authority. 

108. By virtue of subsection (7), where the prospective adopters are awaiting the outcome of 
an adoption application, a local authority cannot require the child to be delivered other than 
under this section. 

Section 29. Contravention of sections 30 to 36 of the 2002 Act 

109. By virtue of subsection (1), anyone who contravenes any of the sections of the 2002 Act 
listed at subsection (2) is guilty of an offence and is liable to imprisonment for a term not 
exceeding 3 months, a fine not exceeding level 5, or both. 

110. The provisions listed in subsection (2) are sections 30(1), (2) and (3) (general 
prohibitions on removal), 32(2)(b) (recovery by parent etc. where child placed and consent 
withdrawn), 33(2) (recovery by parent etc. where child placed and placement order refused), 
35(2) (return of child in other cases), 34(1) (placement orders: prohibition on removal), 36(1) 
and 36(5) (restrictions on removal) of the Adoption and Children Act 2002. These prohibit the 
removal of a child in specified circumstances or provide for an order for the return of a child 
who has been removed. 

Section 30. Adoption orders 

111. By virtue of subsection (1), an adoption order vests all parental responsibilities and 
parental rights in relation to the child in the adopter(s). 

112. Before making an adoption order, in addition to the considerations which the court must 
take into account in terms of section 9 of the Bill, subsection (2) requires that the court must be 
satisfied that it would be better for the child that the adoption order should be made than that it 
should not be made. 
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113. Subsection (3) provides that the court may attach whatever terms or conditions it sees fit 
when it makes an adoption order, although this power must be exercised in accordance with the 
requirements of section 9. 

114. Adoption orders are generally to be made in respect of a “child”, which is defined in the 
Bill to mean a person who has not attained the age of 18.  However, subsection (4) allows an 
adoption order to be made in respect of a person who is 18 years or older if the adoption 
application was made when the person was under 18.  Although one of the objects of adoption is 
to secure the safe upbringing of the child, it has other long term consequences, including matters 
relating to inheritance.   

115. An adoption order may be made in respect of a child even if the child has already been 
adopted or the subject of a permanence order (subsections (5) and (6)). This will allow a child to 
be “readopted” should previous adoptive parents become incapable of caring for the child. 

116. Subsection (7) prohibits an adoption order being made in respect of a person who is or 
who has been married or a civil partner. 

Section 31. Adoption by certain couples 

117. By virtue of subsection (1), “relevant” couples may make an application for adoption 
where the following conditions are met. Both members of the couple must be at least 21 years 
old, and neither applicant should be a parent of the child to be adopted. Further, at least one of 
the conditions in subsection (2) must be met, namely that at least one member of the couple must 
be domiciled in the British Islands or that both members of the couple have been habitually 
resident in the British Islands for at least 1 year before the date of the adoption application. 

118. A “relevant” couple is defined in subsection (3) and means a married couple, civil 
partners or a couple that is living together in an enduring family relationship, whether or not that 
relationship is heterosexual or homosexual. The phrase “enduring family relationship” is used to 
indicate two people who are in a relationship that is akin to a marriage or civil partnership. The 
length of a relationship or financial interdependency will be relevant factors in assessing the 
overall strength of a relationship and the suitability of a couple to adopt. 

119. The definition of enduring family relationship does not apply to two people who do not 
have a relationship akin to a marriage or civil partnership, such as two platonic friends or two 
siblings who live together. 

120. For the purposes of this section, subsection (4) defines a ‘parent’ to be a parent who has 
any parental responsibilities or parental rights in relation to the child. 

Section 32. Adoption by one person 

121. This section sets out the circumstances in which one person (as opposed to a couple) may 
apply to adopt a child. 
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122. By virtue of subsection (1), that person must be aged 21 or over, and either domiciled in 
the British Islands (subsection (6)(a)) or have been habitually resident in the British Islands for at 
least one year before the date of the application for an adoption order (subsection (6)(b)). 

123. In addition to these two conditions, such persons must fall within one of the following 
categories. 

124. By virtue of subsection (2), a single person may apply (ie, a person who is unmarried, not 
a civil partner and not part of a couple living together in an enduring family relationship). 

125. By virtue of subsection (3) a person may apply where they are a member of a “relevant” 
couple, the other member of which is the parent of the child to be adopted and is aged 18 or over. 
That parent must have parental responsibilities and parental rights in relation to the child to be 
adopted. This category therefore relates to step-parents, civil-partners and cohabitants and allows 
them to make an application to adopt the child of their spouse, civil partner or person with whom 
they are living in an enduring family relationship. In this case, the parent of the child must also 
meet the domicile requirements provided for at subsection (3)(e). 

126. By virtue of subsection (4) one person may make an application for adoption if his or her 
spouse or civil partner cannot be found, is separated from the applicant on a basis that is likely to 
be permanent, or is incapable of making an application for adoption because of illness. The 
application may be made only if the spouse or civil partner is not the parent of the child to be 
adopted. 

127. By virtue of subsection (5), one person may apply to adopt where they are living in an 
enduring family relationship with someone who is incapable of applying to adopt because of 
illness. Again, the application may be made only if the applicant’s cohabitant is not the parent of 
the child to be adopted 

128. By virtue of subsection (7), where the application to adopt is made by a person who is the 
parent of the child to be adopted, an adoption order can only be made if the other parent is dead 
or cannot be found, or there is no other parent by virtue of section 28 of the Human Fertilisation 
and Embryology Act 1990 (meaning of “father”) (disregarding subsections (5A) to (5I) of that 
section), or there is another reason justifying the exclusion of the other parent. 

129. For the purposes of this section, ‘parent’ has the same meaning as that given at section 
31(4). 

Section 33. Parental etc. consent 

130. Before an adoption order can be made, the court must be satisfied either that each parent 
or guardian of the child has consented to the making of the adoption order (subsection (2)(a)) or 
that his or her consent should be dispensed with (subsection (2)(b)), or, alternatively, that one of 
the other conditions contained in subsections (3) to (6) of this section has been satisfied. 

131. Subsection (2A) sets out the grounds on which a parent or guardian’s consent can be 
dispensed with.  These are that the parent or guardian is dead; that they cannot be found or are 
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incapable of giving consent; and that, in conjunction with subsection (2B) or (2C), the welfare of 
the child requires the consent to be dispensed with.  Subsection (2B) applies where the parent or 
guardian has parental responsibilities or parental rights in respect of the child, and, in the opinion 
of the court, is unable satisfactorily to discharge those responsibilities or exercise those rights 
and is likely to continue to be unable to do so.  Subsection (2C) applies where the parent or 
guardian does not have parental responsibilities or parental rights as the result of the making of a 
relevant order and is unlikely to have parental responsibilities or parental rights vested in them.  
For the purposes of subsection (2C), a ‘relevant order’ is a permanence order which does not 
include authority to adopt. 

132. Subsection (3) applies where an adoption order is being made in respect of a child who is 
subject to a permanence order which grants authority for the child to be adopted. This means that 
the child’s parents will already have consented to the making of an adoption order or that their 
consent to the inclusion of this measure has been dispensed with at the time the permanence 
order was made. 

133. Subsection (4) applies where consent to adoption has been given by the child’s parent or 
guardian under section 20 (advance consent to adoption)of the 2002 Act, that consent has not 
been withdrawn and the parent or guardian does not oppose the making of the adoption order. 

134. Subsection (5) applies where the child to be adopted has been placed with the prospective 
adopters by an adoption agency within the meaning of section 2(1) of the 2002 Act (basic 
definitions), either by virtue of section 19 (placing of children with parental consent) or section 
21 (placement orders) of the 2002 Act. The child must have been at least 6 weeks old at the time 
the consent was given or the order was made. In addition, no parent or guardian must oppose the 
making of the adoption order under consideration. 

135. Subsection (6) applies where a freeing order made under legislation in force in Northern 
Ireland has been granted in respect of the child to be adopted. 

136. By virtue of subsection (7), parental consent to the making of an adoption order under 
subsection (2)(a) only has effect if the child is at least 6 weeks old when the consent is given. 

137. By virtue of subsection (8) a parent or guardian can only oppose an adoption under 
subsection (4) or (5) with leave of the court. Under subsection (9), a court may grant such leave 
only if it is satisfied that there has been a change of circumstances since consent was originally 
given or the order under section 21 of the 2002 Act (placement orders) was made. 

138. By virtue of subsection (10) it is not possible for a parent or guardian to withdraw 
consent given under section 19 (placing children with parental consent) or 20 (advance consent 
to adoption) of the 2002 Act, or under an order under section 21 of that Act, after an application 
for an adoption order is made. 

139. For the purposes of subsection 2 and 2A, subsection (11) defines ‘parent’ as having the 
same meaning as given by section 31(4). 
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Section 34. Consent of child aged 12 or over 

140. By virtue of subsection (1), an adoption order cannot be made in respect of a child who is 
aged 12 or over unless the child consents, unless subsection (2) applies.  Subsection (2) applies 
where the court is satisfied that the child is incapable of consenting. 

141. In ordinary circumstances the consent of a child who is aged 12 or over must be obtained 
before an adoption order can be made.  Only where the court is of the opinion that the child is 
incapable of giving his or her consent can this be dispensed with. 

Section 35. Restrictions on making orders 

142. By virtue of subsection (1), a court may not hear an application for an adoption order in 
relation to a child where any application falling within subsection (3) has already been made by 
the same applicants and refused by any court. 

143. The applications listed at subsection (3) are an adoption order within the meaning of the 
Bill; an adoption order as defined section 46(1) of the 2002 Act (adoption orders); an adoption 
order made, or having effect as if made, under Article 12 of the Adoption (Northern Ireland) 
Order 1987 (adoption orders); an order for adoption made in the Isle of Man; or an order for 
adoption made in any of the Channel Islands. 

144. Subsection (1) does not apply where, in refusing the previous application, the court 
directed that this section should not apply (subsection (2)(a)). In addition, a court may hear an 
application where it appears that it is proper to do so because of a change in circumstances or for 
any other reason (subsection (2)(b)). 

Section 36. Contravention of section 13 no bar to making order 

145. By virtue of this section, even where the applicants have made payments prohibited by 
section 13 of the Bill in relation to the child to be adopted, a court can still make an adoption 
order in their favour. 

Section 37. Effect of order on existing rights etc. 

146. By virtue of subsection (1), where an adoption order is made on the application of a 
member of a relevant couple under section 32(3), the making of the order does not extinguish the 
parental responsibilities and parental rights that are vested in the other member of the couple. 
Neither does it extinguish any duty owed to the child by that other member in respect of paying 
or providing aliment in respect of any period occurring after the making of the order, nor any 
duty to make payment arising out of parental responsibilities and parental rights in respect of this 
period. 

147. The net effect of subsection (1) is to ensure that where an adoption order is made on the 
application of a step-parent who is the partner of the child’s parent, that parent’s duty to pay or 
provide aliment after the making of the order is not extinguished, nor is that parent’s duty to 
make any payment arising out of parental responsibilities or parental rights. 
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148. Otherwise, by virtue of subsection (2), the making of an adoption order extinguishes any 
duties to pay or provide aliment or make any payment arising out of parental responsibilities or 
parental rights relating to the child that were vested in a person immediately before the making 
of the order. 

149. However, as per subsection (4), the making of an adoption order does not extinguish a 
duty deriving from a deed or agreement which constitutes a trust or which expressly provides 
that it is not extinguished by the making of an adoption order. 

150. By virtue of subsection (5), the making of an adoption order has no effect on parental 
responsibilities and parental rights in relation to the period prior to the making of the order. 

Section 38. Revocation of supervision requirement 

151. By virtue of subsection (1), a supervision requirement (see section 111 of the Bill for the 
definition of this term) will cease to have effect upon the making of an adoption order where the 
court is satisfied that compulsory measures of supervision (as defined in section 111) are no 
longer necessary.  Where this is the case, subsection (2) places a duty on the court to make an 
order providing that the supervision order ceases to have effect on the making of the adoption 
order. 

Section 39. Information to be kept about adoptions 

152. By virtue of this section, the Scottish Ministers have the power to make regulations with 
regard to the information which an adoption agency must keep in relation to adoptions, and the 
form and manner in which such information must be kept. 

Section 40. Disclosure of information kept under relevant enactment 

153. By virtue of this section, the Scottish Ministers have the power to make regulations 
providing for disclosure of information about adoptions kept by adoption agencies by virtue of a 
“relevant enactment” to adopted persons and other person specified in the regulations. 

154. Subsection (2) provides that such regulations may include provision giving adoption 
agencies discretion as to whether to disclose information or not in certain circumstances; 
specifying conditions which are to apply to the disclosure of information; specifying 
circumstances in which information should not be disclosed to certain categories of adopted 
persons; and providing for the review of decisions of adoption agencies in connection with the 
disclosure of information and the conditions applicable to such disclosure. 

155. By virtue of subsection (3), for the purposes of this section, ‘relevant enactment’ means 
section 39 of the Bill or any other enactment, whether or not in force, which imposes a 
requirement to keep records relating to adoptions. 
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CHAPTER 3 

STATUS OF ADOPTED CHILDREN 

Section 41. Meaning of “adoption” in Chapter 3 

156. Subsection (1) defines the term “adoption” for the purposes of Chapter 3 of the Bill. 

157. Subsection (2) provides that references to adoption in this Chapter do not include an 
adoption which took place before the Chapter came into force. 

158. Subsection (3) provides that any reference in an enactment to an adopted person within 
the meaning of Chapter 3 also includes an adopted child within the meaning of Part IV of the 
Adoption (Scotland) Act 1978. Part IV deals with the status of adopted children and is the only 
part of the 1978 Act which is not repealed by the Bill. This is to ensure that the status of children 
adopted before the Bill is unaffected by the Bill’s provisions. 

Section 42. Status conferred by adoption 

159. This section provides for the status conferred by adoption. An adopted person is to be 
treated in law as if he or she were the child of the adopters or adopter (subsection (1)). Where the 
adoption is undertaken by a relevant couple under section 31, or a step-parent, civil partner or 
cohabitant under section 32(3) of the Bill, the adopted person is to be treated as the child of the 
relationship of the couple concerned (subsection (2)). 

160. In the case of an adoption under section 32(3), the adopted person is to be treated in law 
as if he or she were not the child of any person other than the adopter and the parent (i.e. the 
other member of the relevant couple (subsection (3)). In all other cases, an adopted person is to 
be treated as the child of no-one other than the adopters (subsection (4)). 

161. By virtue of subsection (5) references to a person’s natural parents or any other natural 
relationship elsewhere in this Bill are not affected by subsections (3) and (4). 

162. Where an application is made under this section in the case of a person adopted under a 
Convention adoption (as defined in section 111 of the Bill), subsections (6) and (7) provide that 
the Court of Session has a discretion to direct that subsection (4) should not apply or that it is 
only to apply to the extent specified in the direction. The conditions which must be met before 
such a direction may be given are set out in subsection (6), namely that under the law of the 
country in which the adoption took place the adoption was not a full adoption (as defined by 
subsection (8)), that the consents required for adoption have not been given or the UK is not a 
receiving State and that it would be more favourable to the person for a direction to be given by 
the court under this provision. 

Section 43. Miscellaneous enactments 

163. Although section 42 means that a person is regarded in law as the child of the adopters 
and not the child of anyone else, section 43(1) provides that this does not affect the rules on 
marriage to or registration of a civil partnership with a relative. So, while a child’s natural 
parents are, on the making of an adoption order, treated in law as if no longer that child’s 
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parents, the ban, for example, on a child marrying his or her natural mother or natural father or 
forming a civil partnership with either natural parent continues to apply. Similarly, despite the 
terms of section 42, a child’s natural parent remains treated as the child’s mother or father and 
therefore falls within the forbidden degrees for the purpose of the law on incest. 

164. Subsection (2) provides that, on the making of an adoption order, the adopter and adopted 
person are considered for all time coming to be within the forbidden degrees relating to 
marriage, eligibility to register as civil partners, and incest. 

165. Subsection (3) provides that section 42 does not apply for the purposes of the British 
Nationality Act 1981, the Immigration Act 1971, any instrument having effect under any either 
of those Acts or any other law which determines British citizenship, British overseas territories 
citizenship or British Overseas Citizenship. 

Section 44. Pensions 

166. The effect of this section is to provide that section 42 of the Bill does not affect an 
adopted person’s entitlement to a pension which is payable to, or for the benefit of, the person, at 
the time of the adoption and which is in payment at that time. 

Section 45. Insurance 

167. Under section 45, where a child is adopted and his or her natural parents had an insurance 
policy for the payment on the death of the child of money for funeral expenses, the rights and 
liabilities under the policy are transferred to the adoptive parents. The adoptive parents are to be 
treated as the persons who took out the policy. 

Section 46. Succession and inter vivos deeds 

168. The effect of this section is to preserve the law relating to succession and to disposal of 
property by a person under a deed which takes effect while the person is still alive (as that law 
affects adopted persons).  That law remains unaffected by section 42. 

CHAPTER 4 

ADOPTION SUPPORT PLANS 

Section 51. Adoption support plans 

169. This section applies when a local authority has carried out an assessment of needs for a 
person who is a member of a “relevant family” under section 7A, and has decided that the 
provision of adoption support services is called for. 

170. Subsection (2) places a duty on a local authority to prepare an adoption support plan for 
each member of the relevant family. 

171. Subsection (3) outlines the information that must be included in an adoption support plan.  
Each plan must specify the needs of the individual to whom it relates; set out how those needs 
may be met by the provision of adoption support services; record details of any previous 
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assessment of needs for that person made under section 7A(1)(a); record the details of any 
assessment of needs made under section 12A(1) of the Social Work (Scotland) Act 1968 (duty of 
local authority to assess needs); record details of any care plan prepared under regulations made 
under section 17 of the 1995 Act (duty of local authority to children looked after by them); 
record the details of any adoption support services which were being provided before the 
adoption support plan was made or are to be provided when the adoption support plan is made; 
and it must specify any other matter which the local authority considers to be relevant to the 
provision of adoption support services. Where there is no information of the type required in 
paragraphs (a) to (i) of subsection (3) relating to a person, an adoption support plan must, under 
paragraph (j), record that fact. 

172. Subsection (4) allows the local authority, subject to relevant consent from the relevant 
family, to prepare a single adoption support plan in respect of all members of the relevant family 
instead of an individual plan for each member.  Subsection (5) provides alternative wording to be 
read with subsection (3) where subsection (4) applies 

173. By virtue of subsection (6), where the local authority considers that a member of a 
relevant family who is aged 12 or over is incapable of giving the consent required by subsection 
(4), the authority is not require to obtain that person’s consent. 

174. Subsection (7) defines ‘relevant family’ for the purposes of this section.  This includes 
children who have been placed for adoption, persons with whom a child has been placed for 
adoption, children who have been adopted and persons who have adopted a child.  The definition 
also includes the children of people who have adopted a child or who have had a child placed for 
adoption with them, and any other person in the same household whom the persons have treated 
as one of their children. 

175. ‘Relevant family’ has been defined in this way to allow adoption support plans to apply 
to children who have been placed for adoption, and the families with whom they have been 
placed, as well as children who have been adopted and their adoptive families.  

Section 52. Duration 

176. Subsections (1) and (2) provide that an adoption support plan will cease to have effect 
upon the occurrence of one of the following events: the preparation of a further plan in respect of 
a member or the members of the relevant family; or the date on which the adopted child reaches 
the age of 18. 

Section 53. Family member’s right to require review of plan 

177. Where an adoption support plan is in place and a member of the relevant family considers 
that the local authority is failing to comply with the terms of the adoption support plan, under 
subsection (2) the member can request that a local authority reviews the adoption support plan. 
Subsection (3) allows the authority when reviewing a plan to make a reassessment of the need 
for adoption support services of the member. 

178. By virtue of subsection (4), the persons who are able to request a review under subsection 
(2) are the persons with whom the child has been placed for adoption, the persons who have 
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adopted the child or a member of the relevant family who the local authority considers is capable 
of understanding the need for adoption support services.  The purpose of this is to ensure that all 
members of the relevant family, including children, are able to request a review as long as they 
are able to understand the need for adoption support services.  A request for review of an 
adoption support plan will normally be made by either adoptive parents or the adopted child. The 
adoptive parents can request a review on behalf of the adopted child if, in the opinion of the local 
authority, the child is not capable of understanding the need for adoption support services. 

179. Subsection (5) imposes a duty on local authorities, following a review under subsection 
(2), to vary the adoption support plan to reflect any changes in the reassessed needs of a person 
and the adoption support services that will be provided.  

180. The effect of subsection (6) is that the section applies equally to members of a relevant 
family who have not had their needs for adoption support services assessed under section 
7A(1)(a). In this case, references to “reassessment” of a member’s needs are to be read as 
references to an “assessment”. 

Section 54. Other cases where authority under duty to review plan 

181. Where an adoption support plan is in force subsection (2) places a duty on a local 
authority to review the plan “from time to time” and when it becomes aware of a change in 
circumstances of a member of a family to which such a plan relates. 

182. When reviewing the adoption support plan under subsection (2), subsection (3) allows a 
local authority to reassess the need for adoption support services of any member of the adoptive 
family to which the plan relates. 

183. Subsection (4) places a duty on a local authority to vary an adoption support plan to 
reflect the changes in the reassessed needs of a relevant person under subsection (3) and changes 
to the adoption support services provided by the local authority. 

184. By virtue of subsection (5) “relevant member” has the same meaning as in section 53(6).  
As in section 53, references to a reassessment of needs include an assessment of needs if such an 
assessment has not been carried out in respect of the relevant member. 

Section 55. Reassessment of needs for adoption support services 

185. Where an adoption support plan is in force, subsection (2) provides that any member of a 
relevant family aged 12 years or over may request that a local authority carry out a reassessment 
of that person’s need for adoption support services. 

186. Subsection (3) places a duty on local authorities, following a reassessment, to decide 
whether or not there is a need for adoption support services. 

187. Subsection (4) requires a local authority to provide adoption support services where they 
consider there is a need. 
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188. Other than the persons with whom a child has been placed for adoption or who have 
adopted a child, subsection (5A) allows a member of a relevant family to request a reassessment 
of their need for adoption support services only if they are capable of understanding the need for 
such services.  This is to ensure that anyone, including a child, is able to request a reassessment, 
but only if the person is capable of understanding the need for adoption support services. 

189. Subsection (5) places a duty on a local authority which is providing adoption support 
services by virtue of subsection (4) to vary the care plan to reflect any changes in the support that 
will be provided. 

190. Subsection (6) provides that where a local authority is making a reassessment of needs it 
should do so in such a manner and having regard to such matters as are prescribed by regulations 
made by the Scottish Ministers. Subsection (7) makes the same provision as subsection (5) of 
section 54 in relation to the meaning of “relevant member” and “reassessment of needs”. 

Section 56. Implementation of plans: directions 

191. This section allows the Scottish Ministers to give directions of a general or specific 
nature to a local authority with regard to the implementation of adoption support plans. Such 
directions may not require an authority to provide, continue to provide, or withhold provision of 
a particular adoption support service. 

192. By virtue of subsection (3) the Scottish Ministers may vary or revoke any such direction 
made under subsection (1). 

Section 56A. Guidance 

193. This section places a duty on local authorities to have regard to any guidance issued by 
the Scottish Ministers (and which may be varied or revoked by the Scottish Ministers) when 
preparing or reviewing adoption support plans. 

Section 56B. Regulations about reviews of adoption support plans 

194. This section gives the Scottish Ministers power to make regulations specifying the way in 
which reviews of adoption support plans are to be carried out. 

CHAPTER 5 

REGISTRATION 

Section 59. Adopted Children Register and index 

195. This section applies to the registration of adoptions by the Registrar General for Scotland 
(“the Registrar”). 

196. By virtue of subsection (1), the Registrar must continue to maintain the Adopted Children 
Register and an index of the Adopted Children Register. 
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197. By virtue of subsection (2), entries in the Adopted Children Register must only be made 
as directed by adoption orders or as required under schedule 1 of the Bill. 

198. The effect of subsection (3) is that the provisions of the Births, Deaths and Marriages 
(Scotland) Act 1965 (“the 1965 Act”) concerning the correction of errors in entries in the register 
of births also apply to entries in the Adopted Children Register. 

Section 60. Searches and extracts 

199. Certain rules of the 1965 Act are, by virtue of subsection (1), made to apply in respect of 
searches in the index to the Adopted Children Register and supplies of extracts of entries in that 
Register. Those rules concern the payment of fees, and the form and authentication of 
documents, in respect of searches in indexes which the Registrar General is obliged to keep 
under the 1965 Act and the supply of extracts of entries in the registers of births, deaths and 
marriages. 

200. By virtue of subsection (2), where a person requests a search to be carried out as specified 
in subsection (1), the Registrar must, if the General Register Office is open, search (or permit the 
person to search) the index to the Adopted Children Register and issue to the person an extract of 
an entry in the Register. 

Section 61. Connections between the register and birth records 

201. By virtue of subsection (1), the Registrar General must ensure that there is a traceable 
connection between any entry in the register of births which has been marked ‘Adopted’ and any 
corresponding entry in the Adopted Children Register. Subsections (2) and (3) provide that any 
information which the Registrar General keeps for the purpose of subsection (1) is not open to 
the public and can only be disclosed in accordance with subsection (4). 

202. Subsection (4) states that such information can only be disclosed if it is disclosed by 
virtue of an order of the Court of Session or a sheriff, or to an adopted person aged 16 or over 
and to whom the information relates or to a local authority, Board or adoption society which is 
providing counselling to an adopted person to whom the information relates. 

203. By virtue of subsection (5), where such information is disclosed to an adopted person by 
virtue of subsection (4), the Registrar General must inform the person that counselling services 
are available. If the adopted person is in Scotland, counselling is available from any local 
authority in Scotland. If the adopted person is in England and Wales, counselling is available 
from any local authority in England and Wales. If the adopted person is in Northern Ireland, 
counselling is available from any Board in Northern Ireland. If the adopted person is in the 
United Kingdom and the adoption was arranged by a registered adoption service, counselling is 
available from that service. If the person is in the United Kingdom and the adoption was 
arranged by a registered adoption society in England and Wales as defined in section 2(2) (basic 
definitions) of the 2002 Act, counselling is available from that service. If the person is in the 
United Kingdom and the adoption was arranged by an adoption society registered under Article 
4 of the Adoption (Northern Ireland) Order 1987 (registration of adoption societies), counselling 
is available from that service. 
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204. By virtue of subsection (6), when the Registrar General discloses information by virtue of 
subsection (4) to an adopted person who is in Scotland or when such a person applies for 
information under Schedule 2 to the 2002 Act (disclosure of birth records by Registrar General) 
or Article 54 of the Adoption (Northern Ireland) Order 1987 (disclosure of birth records of 
adopted children) any organisation listed at subsection (7) must provide counselling for the 
person if requested to do so. These organisations are any local authority in Scotland and any 
registered adoption service or adoption society mentioned in subsection (5)(d)(ii) or (iii) is so far 
as that organisation, by virtue of section 12(2) of the Bill, is acting as an adoption society in 
Scotland. 

205. Subsection (8) defines certain expressions used in the section. 

Section 62. Admissibility of extracts as evidence 

206. By virtue of subsection (1) an extract of an entry in the Adopted Children Register, issued 
by virtue of 60(2)(b) of the Bill is for the purpose of any court proceedings sufficient evidence of 
the adoption to which it relates. 

207. By virtue of subsection (2), an extract of an entry in the Adopted Children Register, 
issued by virtue of section 60(2)(b), which shows the date of birth of the adopted person or the 
country of birth of the adopted person is sufficient evidence of that date or country. 

Section 63. Interpretation of Chapter 

208. “Registrar General” is defined for the purposes of this Chapter to mean the Registrar 
General of Births, Deaths and Marriages for Scotland. This section specifies that any register, 
index or record maintained under section 59 or 61 of, or schedule 1 to, the Bill may be 
maintained in any form that the Registrar General considers appropriate. Any references to 
entries in such a register, or to their amendment, cancellation or marking, are to be read 
accordingly. 

CHAPTER 6 

ADOPTIONS WITH A FOREIGN ELEMENT 

Section 64. Restriction on bringing children into the United Kingdom 

209. The provisions of this section apply where a person who is habitually resident in the 
British Islands (“British resident”) either brings, or causes another to bring, a child habitually 
resident outwith the British Islands into the United Kingdom for the purposes of adoption; or, 
brings, or causes another to bring, a child adopted by the British resident under an external 
adoption effected within a period of 12 months from that adoption. Subsection (2) extends the 
reference to adoption by the British resident to include the British resident and another person.  
Subsection (3) excludes this section from applying if the child is intended to be adopted under a 
Convention adoption order. “Convention adoption order” is defined at section 111 of the Bill and 
means an adoption made under the law of a country that has acceded to or ratified the Hague 
Convention on Protection of Children and Co-operation in respect of Intercountry Adoption 
1993. 
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210. Subsection (4) defines an external adoption as an adoption, other than a Convention 
adoption, effected under the law of any country or territory outside of the British Islands. 

211. Subsection (5) allows regulations to be made which require a person to apply to an 
adoption agency for an assessment of his or her suitability to adopt and provide the agency with 
any information it may require for the purpose of the assessment if he or she intends to bring, or 
cause another to bring, a child into the United Kingdom under the circumstances specified in this 
section. 

212. Subsection (6) allows regulations to prescribe the conditions which must be met in 
respect of a child brought into the United Kingdom under the circumstances specified in this 
section. 

213. Subsection (7) allows regulations to provide for any provision in Chapter 2 to apply with 
modifications, or not to apply, to a child brought into the United Kingdom for adoption purposes. 

214. Subsection (8) allows the Scottish Ministers to make regulations exempting adoptions 
where the prospective adopter is either a relative or guardian, or a step-parent of the child. 
Subsection (9) specifies the parliamentary procedure which applies to the statutory instrument 
containing regulations made on the first occasion on which the power under subsection (8) is 
exercised. 

Section 65. Preliminary order where child to be adopted abroad 

215. By virtue of subsection (1), on receiving an application from prospective adopters who 
intend to adopt a child under the law of a country or territory outwith the British Islands, a court 
may make an order vesting parental responsibilities and parental rights in relation to the child in 
those prospective adopters. 

216. By virtue of subsection (2), if the prospective adopters meet the domicile or habitual 
residence requirements for an adoption order in Scotland, an order cannot be made under this 
section. 

217. Under subsection (3), no order under this section may be made unless any requirements 
prescribed by the Scottish Ministers are satisfied. 

218. Under subsection (4), an application for an order under this section cannot be made 
unless the child has lived with the prospective adopters for the whole of the 10 week period 
immediately preceding the application. 

219. Subsection (5) provides that section 37 of the Bill has effect in relation to an order under 
this section as it does to adoption orders. 

220. Subsection (6) gives the Scottish Ministers the power to make regulations by which any 
provision of this Bill relating to adoption orders relate to orders under this section. 
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Section 66. Restriction on removal of children for adoption outwith Great Britain 

221. Subsection (1) makes it an offence for any person to take or send a protected child out of 
Great Britain to any place outwith the British Islands with a view to the adoption of that child.  
“Protected child” is defined at subsection (9) as a child who is a British subject or a citizen of the 
Republic of Ireland. 

222. Subsection (2) makes it an offence for any person to assist in the transferring of care of a 
protected child to another person, knowing that the other person intends to take or send the child 
out of Great Britain which would be an offence under subsection (1). 

223. Subsection (4) then specifies the activities which would be deemed to constitute an 
offence under subsection (2). 

224. Subsection (3) outlines the exemptions to an offence committed under subsection (1). It is 
an offence to remove a protected child from the British Islands with a view to the adoption of 
that child unless an order has been made under section 65 of the Bill, section 84 of the 2002 Act 
(giving parental responsibility prior to adoption abroad), or Article 57 of the Adoption (Northern 
Ireland) Order 1987 (adoption by persons domiciled outside Northern Ireland). 

225. Subsection (5) makes special provision for adoptions with a foreign element where the 
prospective adopters are parents, relatives or guardians or step-parents of the child. The Scottish 
Ministers may by regulations modify the offence provisions at subsection (1) and (2) and the 
exceptions at subsection (3), or declare that they do not apply. This may be done only in respect 
of prospective adopters who are parents, relatives or guardians, or a step-parent, of the child, and 
if conditions set out in the regulations are met. 

226. Subsection (6) specifies the parliamentary procedure which applies to any regulations 
made under this provision. The first use of the power is subject to affirmative procedure. 
Thereafter such regulations will be subject to negative procedure. 

227. Subsection (7) makes provision for reports by, or depositions made before, a British 
consular officer to be sufficient evidence in any proceedings under this section. 

228. Subsection (8) prescribes the penalty for an offence under this section as a maximum of 3 
months imprisonment, a fine not exceeding level 5 on the standard scale or both. 

Section 67. Regulations under section 64: offences 

229. Subsection (1) makes it an offence for any person to bring, or cause another to bring, a 
child into the United Kingdom in circumstances where section 64 of the Bill applies if the person 
has not applied to an adoption agency to have his or her suitability assessed or has failed to 
provide the agency with any information it may require all in terms of section 64(5) or if the 
person has not met any condition prescribed by regulations made under subsection (6) of that 
section. 
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230. Subsection (2) specifies the penalties applicable to a person who has committed an 
offence under subsection (1). On summary conviction this is 6 months imprisonment or a fine up 
to the statutory maximum or both and on conviction on indictment imprisonment for a term not 
exceeding 12 months or a fine or both. 

Section 68. Declaration of special restrictions on adoptions from abroad 

231. This section applies where the Scottish Ministers believe that it would be contrary to 
public policy to continue bringing children into the United Kingdom, in the cases outlined in 
subsection (2), from a country or territory outside the British Islands (the “relevant country”) due 
to practices taking place in that country or territory. Subsection (2) specifies the cases under 
which a child should not be brought into the country where this section would apply. These cases 
are where a British resident wishes to bring into the United Kingdom for the purpose of adoption 
a child who is not a British resident and there have been proceedings or dealings with authorities 
or agencies in the relevant country with a view to adoption or where within the last 12 months a 
British resident has adopted a child in a relevant country and wishes to bring that child into the 
United Kingdom. 

232. Subsection (3) allows the Scottish Ministers to declare by order that special restrictions 
are to apply for the time being to any relevant country in relation to the bringing in of children in 
the cases mentioned in subsection (2). In effect, this means that the Scottish Ministers will be 
able to apply restrictions to the bringing of children into the United Kingdom from outwith the 
British Islands who are adopted under the law of that country, or are brought into the United 
Kingdom for the purposes of adoption. 

233. The Scottish Ministers must publish the reasons for making the declaration and a list of 
the restricted countries. Subsections (5) and (6) require the list to be kept up to date and for it to 
be published in such a way as the Scottish Ministers consider appropriate for bringing it, and the 
reasons for the declaration, to the attention of adoption agencies and the public. 

Section 69. Review 

234. Subsection (1) states that the Scottish Ministers must review whether a country should 
continue to be restricted. Under subsection (2), where the Scottish Ministers deem that a country 
should no longer be restricted they must, by order, revoke the order containing the declaration 
made under section 68(3). 

Section 70. The special restrictions 

235. This section makes provision for the special restrictions mentioned in section 68(3) of the 
Bill. These are that the Scottish Ministers should take no further action in connection with 
bringing a child from outwith the British Islands into the United Kingdom who was adopted 
under the law of the relevant country, or is to be brought into the United Kingdom for the 
purposes of adoption. 

236. Subsection (2), however, allows for action to be taken by the Scottish Ministers if the 
prospective adopter satisfies them that they should take this action despite the special 
restrictions. This means that the Scottish Ministers are prevented from taking any action which 
involves the bringing of a child from outwith the United Kingdom into the British Islands in 
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connection with adoption, unless the prospective adopters satisfy the Scottish Ministers that they 
should undertake this action. 

237. Subsection (3) allows the Scottish Ministers to make regulations that provide for the 
procedure to be followed to determine whether further steps should be taken despite the special 
restrictions, and for matters which should be taken into account when making such a 
determination. 

Section 71. Imposition of extra conditions in certain cases 

238. Subsection (1)(a) allows regulations to identify additional steps agreed between the 
United Kingdom and a restricted country that the Scottish Ministers normally take in connection 
with bringing a child from the restricted country into the United Kingdom, and are not otherwise 
provided for by any enactment, to be specified in the restricted list in relation to that country.  
Subsection (1)(b) states that, where a step has been specified in relation to subsection (1)(a), one 
or more conditions set out in the regulations need to be met in connection with a British resident 
bringing a child from the relevant restricted country into the United Kingdom, where the child 
was adopted under the law of that country within a period of 12 months, or is to be brought into 
the United Kingdom for the purposes of adoption and there have been or would have to be 
dealings with authorities or agencies in the restricted country. 

239. Subsection (2) clarifies that such conditions are in addition to any conditions provided for 
by section 64 of the Bill or any other enactment. 

240. Subsection (3) makes it an offence for any person to bring, or cause to bring, a child into 
the United Kingdom for the purposes of adoption if they have not met any condition which they 
are required to meet in terms of regulations made under subsection (1)(b). Subsection (4) states 
that, if the step specified in the regulations had already been taken before the publication of the 
restricted list, no offence is committed in terms of subsection (3). 

241. Subsection (5) prescribes the penalties for an offence made under subsection (3) being, 
on summary conviction a maximum of 6 months imprisonment or a fine up to the statutory 
maximum or both and on conviction on indictment imprisonment for a term not exceeding 12 
months or a fine or both. 

Section 72. Power to charge 

242. Subsection (1) indicates that this section applies to adoptions mentioned in section 64 of 
the Bill or regulations made under section 1 of the Adoption (Intercountry Aspects) Act 1999 
(regulations giving effect to Convention). In effect, this will apply to any overseas adoption or 
any Convention adoption. 

243. Subsection (2) allows the Scottish Ministers to charge a fee to adopters for services 
undertaken in relation to adoption. Subsection (3) allows the Scottish Ministers to set the level of 
this fee, or waive the fee, as they see fit. However, subsection (4) indicates that the income for 
these fees must not exceed the total cost of providing the service during one financial year. 
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244. Subsection (5) defines “financial year” as 12 months ending with 31st March. 

Section 73. Meaning of “overseas adoption” 

245. Subsection (1) defines “overseas adoption” as meaning an adoption as described in 
regulations made by the Scottish Ministers where the description is that of an adoption effected 
under the law of any country or territory outside the British Islands (namely the United 
Kingdom, Channel Islands and Isle of Man), but that is not a Convention adoption. 

246. Subsection (2) allows for regulations to specify requirements that should be met by an 
adoption for it to be an overseas adoption after commencement of the regulations. 

247. Subsection (3) restricts the Scottish Ministers’ power to make regulations under 
subsection (1) while regulations under subsection (2) are in force. The power must be exercised 
to ensure that adoptions effected after the coming into force of regulations under subsection (2) 
are not overseas adoptions if they are unlikely, within a reasonable time, to comply with those 
regulations. 

248. Subsection (4) provides that any regulations made under subsection (1) may indicate how 
evidence of overseas adoptions may be given. 

Section 74. Annulment etc. of overseas adoptions 

249. By virtue of subsection (1), the Court of Session can, on an application under this 
subsection, annul a Convention adoption or a Convention adoption order on the ground that the 
adoption or order is contrary to public policy. 

250. By virtue of subsection (2), the Court of Session can, on an application under this 
subsection, order that an overseas adoption or a determination (defined as a “relevant 
determination” in terms of section 76 of the Bill) is to cease to be valid in Great Britain on the 
ground that the adoption or determination is contrary to public policy or that the authority which 
authorised the adoption or made the determination was not competent to do so. The Court of 
Session may also decide the extent to which a determination has been affected by a subsequent 
determination. 

251. By virtue of subsection (3), the Court of Session may, in proceedings in that court, decide 
that an overseas adoption or determination is for the purposes of those proceedings to be treated 
as invalid in Great Britain on the grounds that the adoption or determination in contrary to public 
policy or the authority which authorised the adoption or made the determination was 
incompetent. 

252. By virtue of subsection (4), an order or decision by the High Court on an application 
under section 89(2) of the 2002 Act (annulment etc. of overseas or Hague Convention adoptions) 
is to be recognised and have effect as if it were an order or decision of the Court of Session on an 
application under subsection (2). 
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253. By virtue of subsection (5), the validity of a Convention adoption, a Convention adoption 
order, an overseas adoption or a determination may not be called into question in any 
proceedings in any court in Scotland, except by virtue of this section. 

Section 75. Section 74: supplementary provision 

254. By virtue of this subsection, any application for an order under section 74 or a decision 
made under subsection (2)(b) of that section is to be made as prescribed by regulations made by 
the Scottish Ministers and within such a period as prescribed. 

255. By virtue of subsection (2), no application is to be made under section 74 of the Bill 
unless immediately before the application is made the person adopted was habitually resident in 
Scotland or the persons on whose application the adoption order was made were habitually 
resident in Scotland. 

256. By virtue of subsection (3), in deciding in pursuance of section 74 whether or not an 
authority as mentioned in section 76 of the Bill was competent to hear a particular case, a court is 
to be bound by any finding of fact made by the authority and stated by the authority to be so 
made for the purpose of determining whether the authority was competent to hear the case. 

Section 76. Effect of determinations and orders made outwith Scotland 

257. Subsection (2) provides that where an authority makes a decision pursuant to the exercise 
of a power of the type mentioned in paragraph (a) or (b) of subsection (1), the decision has effect 
in Scotland as it has in the country or relevant territory in which it was made. 

258. This only applies if the authority is: 

• that of a Convention country (other than the UK) which has exercised a legal power 
to make decisions (specified in subsection (1)(a)) in relation to Convention adoptions 
or Convention adoption orders, or 

• that of any of the Channel Islands or Isle of Man which has exercised a legal power 
to make decisions (specified in subsection (1)(b)) in relation to Convention 
adoptions, Convention adoption orders or adoptions effected in that territory. 

259. For the purposes of this section, subsection (2A) defines ‘relevant territory’ as any of the 
Channel Islands, the Isle of Man or any British overseas territory within the meaning of the 
British Nationality Act 1981. 

260. Subsection (2B) provides that section 37 of the Bill applies in relation to an order under 
Article 17 or Article 18 of the Northern Ireland Order as if it were an adoption order. 

261. By virtue of subsection (3), sections 37(2) to (4) and 45 of the Bill apply in relation to a 
child who is the subject of an order which is similar to an order under section 65 of the Bill and 
is made (whether before or after the Bill is enacted and brought into force) in England or Wales, 
Northern Ireland, the Isle of Man or any of the Channel Islands. 
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CHAPTER 7 

MISCELLANEOUS 

Section 77. Adoption allowances schemes 

262. This section gives the Scottish Ministers the power to make regulations concerning the 
preparation of a scheme for the payment of allowances to a person who has adopted, or intends 
to adopt a child, through an adoption agency. 

263. Subsection (1) provides that a local authority must, within such period as the Scottish 
Ministers direct, prepare an adoption allowances scheme. A registered adoption agency may 
prepare such a scheme. 

264. Subsection (2) defines an adoption allowances scheme as a scheme for the payment by an 
agency of allowances to any person who has adopted or intends to adopt a child where 
arrangements are made, or to be made, by the agency. 

265. Subsection (3) enables the Scottish Ministers to make regulations in connection with 
adoption allowance schemes. 

266. Subsection (4) sets out what such regulations may particularly include: the procedure to 
be followed to decide whether or not someone should be paid an adoption allowance; the 
circumstances in which an allowance can be paid; factors to be taken into account in deciding 
how much allowance should be paid; the procedure for review, variation and termination of any 
such allowance; the information about allowances that should be supplied to potential adopters; 
and the procedure to be followed in drawing up, making alterations to or revoking and replacing 
the scheme. 

Section 13. Prohibition of certain payments 
267. Any person who makes any payment in relation to the adoption of a child, the giving of 
consent required in connection with the adoption of a child, the transfer of the care of a child 
with a view to his or her adoption, or the making of any arrangements for the adoption of that 
child commits an offence. By virtue of subsection (2), this section also applies to anyone who 
agrees or offers to make such a payment, receives or agrees to receive any such payment or 
attempts to obtain such a payment. 

268. A person who commits an offence under subsection (2) is liable to imprisonment for a 
term not exceeding three months or to a fine not exceeding level 5, or both. 

269. By virtue of subsection (4), where a person has committed an offence under this 
provision the court can order that the child be removed to a place of safety (within the meaning 
of section 93(1) of the 1995 Act) until the child can be returned to his or her parent or guardian, 
or other arrangements can be made for the child. 

270. By virtue of subsection (5), references to “payment” in this section include reward. 
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Section 14. Excepted payments 

271. This section relates to payments made in connection with adoptions which are not 
prohibited payments in terms of section 13. 

272. By virtue of subsection (2)(a), a payment is excepted if it is made to an adoption agency 
by a parent or guardian of the child or by a person who adopts or proposes to adopt the child in 
respect of expenses reasonably incurred by the agency in connection with the adoption or 
proposed adoption of the child. 

273. By virtue of subsection (2)(b), a payment is excepted if it is made in relation to legal or 
medical costs incurred or to be incurred by any person in connection with an application which 
the person makes or intends to make for an adoption order or a preliminary order under section 
65. 

274. By virtue of subsection (2)(c), a payment is excepted if it is authorised by the court to 
which the adoption application was made. 

275. By virtue of subsection (2)(d), a payment is excepted if it is made by one adoption agency 
to another in consideration of placing the child for adoption. 

276. By virtue of subsection (2)(e), a payment is excepted if it is made by an adoption agency 
to a voluntary organisation as a fee for the services of the organisation putting the adoption 
agency in touch with another agency. 

Section 78. Disclosure of medical information about parents of child 

277. Subsection (1) gives the Scottish Ministers power to make regulations allowing for the 
disclosure of information about the health of the natural parents of a child who will be, may be, 
or has been adopted. 

278. Any such regulations must ensure that a person to whom such information is disclosed is 
subject to a duty of confidentiality in respect of this information (subsection (2)). 

279. However, by virtue of subsection (3), information may be disclosed to the child and to 
persons who are to, or may, adopt, or have already adopted the child. 

280. Subsection (4) lists matters which any regulations made by virtue of subsection (1) may 
cover. These are: the types of persons by whom and to whom such information is to be 
disclosed; the circumstances in which this information is to be disclosed; the type of information 
which is or is not to be disclosed; the circumstances in which consent to the disclosure of such 
information is not required; and the processing of the information. 
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Section 11. Restriction on arranging adoptions and placing children 

281. By virtue of subsection (1), and subject to subsection (1A), it is an offence for a person 
other than an adoption agency to make arrangements for the adoption of a child or to place a 
child for adoption.   

282. By virtue of subsection (1A), no offence will be committed if the prospective adopters or 
the person with whom the child is placed is a parent of the child, any other relative of the child 
or, where a parent of the child is a member of a relevant couple, the other member of the couple. 

283. Subsection (3) provides that it is an offence for a person to receive a child in 
contravention of subsection (1) knowing that the child has been placed for the purpose of 
adoption. 

284. In terms of subsection (4), it is an offence for a person to manage or control a body which 
is not a registered adoption service or a local authority and the purpose of which is or includes 
making arrangements for the adoption of children. 

285. Under subsection (5), any person who commits an offence under this section is 
punishable by imprisonment for a period of up to 3 months or a fine not exceeding level 5 on the 
standard scale or both. 

286. By virtue of subsection (6), in proceedings under subsection (4), things done or words 
written, spoken or published by a person managing a body making arrangements for the adoption 
of children is sufficient evidence of the purpose of that body. By virtue of subsection (7), it does 
not matter if the acts listed in subsection (6) are not carried out in the presence of a party to the 
proceedings. 

Section 12. Adoption societies which are not registered adoption services 
287. Under subsections (1) and (2) where an adoption society is registered in England and 
Wales or Northern Ireland, but not in Scotland, such an adoption society may not operate in 
Scotland unless it considers it necessary to do so in the interests of a person mentioned in section 
3(1) of the Adoption and Children Act 2002 (“the 2002 Act”) (maintenance of adoption service) 
or Article 3 of the Adoption (Northern Ireland) Order 1987 (S.I. 1987/2203) (the adoption 
service). 

Section 81. Effect of certain orders made in England and Wales 

288. Under section 81, an adoption order or placement order (including the variation and 
revocation of a placement order) made in England and Wales has the same effect in Scotland, 
with the exception that any reference made in the 2002 Act to the parental responsibility for the 
child is taken as the parental responsibilities and parental rights in relation to the child. 

Section 82. Effect of placing for adoption etc. under 2002 Act 

289. Section 82 specifies that if a child is placed for adoption, or an adoption agency is 
authorised to place a child for adoption, with parental consent under the 2002 Act, the relevant 
provisions concerning parental responsibility and the further consequences of placement also 
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have effect in Scotland with the exception that the appropriate terminology used in Scottish 
legislation is substituted. With regard to parental responsibility any reference to the parental 
responsibility for the child is to be read as a reference to the parental responsibilities and parental 
rights in relation to the child, and with regard to the further consequences of placement the 
reference to the court is to be read as a reference to the appropriate court. 

Section 83. Further consequences of placement and placement orders 

290. Under section 83, if a child is placed for adoption, or an adoption agency is authorised to 
place a child for adoption, with parental consent under the 2002 Act, no residence order under 
section 11(2)(c) of the 1995 Act (court orders relating to parental responsibilities etc) may be 
made in respect of the child. 

291. Subsection (3) specifies that if a placement order is made for a child under the 2002 Act, 
any residence order, contact order, specific issue order and interdict in relation to parental 
responsibilities made under the 1995 Act, ceases to have effect. Subsection (4) specifies that 
where a placement order is in force, none of the previously mentioned orders under the 1995 Act 
may be made in respect of a child and additionally, a child assessment order may not be made. 

PART 2 

PERMANENCE ORDERS 

Section 84. Permanence orders 

292. A permanence order is a new court order which will regulate the exercise of parental 
responsibilities and parental rights in respect of children who cannot reside with their parents but 
where contact or shared exercise of parental responsibilities and parental rights is appropriate. A 
permanence order may remove certain parental responsibilities and parental rights and grant 
them to other parties specified in the order. Freeing orders are likely to be used when a child 
cannot live with his or her family but where adoption is not an immediate option.  

293. By virtue of subsection (1), on the application by a local authority (“the applicant”) a 
court can make a permanence order in respect of a particular child (“the relevant child”).   Only a 
local authority can apply for a permanence order. 

294. Subsection (2) sets out the structure of the permanence order, which consists of three 
parts.  All permanence orders will contain the mandatory provision as set out at subsection (3).  
Additionally, the order may contain such of the ancillary provisions listed at subsection (4) as the 
court sees fit.  It will also be possible for the order to contain a measure granting authority for the 
child to be adopted, but only where the conditions in subsection (5) are met. 

Mandatory provision 

295. Subsection (3) specifies the mandatory provision.  The mandatory provision will vest in 
the applicant for the appropriate period the following parental responsibilities and parental 
rights: 
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• the responsibility to provide, in a manner appropriate to the stage of development of 
the child, guidance to the child (as set out at section 1(1)(b)(ii) of the 1995 Act); and 

• the right (as set out at section 2(1)(a) of the 1995 Act) to regulate the child’s 
residence (other than the right to have the child living with the parent). 

296. These will be the core elements of the permanence order: all permanence orders must 
transfer these parental responsibilities and parental rights to the local authority in whose favour 
the permanence order has been made.  The right mentioned at (ii) will, in practice, allow the 
local authority to decide where a child should live.  The transfer of the parental responsibility 
mentioned at (i) will allow the permanence order to last until the child reaches 18 years.  Without 
the inclusion of this responsibility in the mandatory provision, a permanence order could fall 
when the child reached the age of 16 years, since the right to regulate the child’s residence at 
section 2(1)(a) of the 1995 Act (parental rights) only lasts until the child reaches the age of 16. 

Ancillary provisions 

297. In addition to the core responsibilities and rights provided by the mandatory provision, by 
virtue of subsection (4) a court may allocate other parental responsibilities and parental rights to 
other parties when making a permanence order.  This allocation will be a matter for the court to 
determine in each individual case. 

298. Subsection (4) allows the court to vest in the applicant for the appropriate period such of 
the parental responsibilities listed in section 1(1)(a), (b)(i) and (d) and such of the parental rights 
listed in section 2(1)(b) and (d) of the 1995 Act as the court considers appropriate.  The court can 
also vest in a person other than the applicant for the appropriate period such of the parental 
responsibilities listed in section 1(1)(a), (b), (c) and (d) and such of the parental rights listed in 
section 2(1)(b) to (d) of the 1995 Act as it considers appropriate. 

299. The ancillary provisions also allow for the extinction by the court as it sees fit of certain 
parental responsibilities and parental rights which immediately before the making of the 
permanence order vested in a parent or guardian of the relevant child and vest by virtue of 
subsection (3)(a) or paragraph (a)(ii) of subsection (4) in the applicant or by virtue of paragraph 
(b)(i) or (b)(ii) of subsection (4) in a person other than the applicant.    

300. Subsection (4)(c) allows the court to make conditions relating to contact between the 
child and any other person the court considers to be appropriate and in the best interests of the 
child. 

301. In making the permanence order, the court may also determine any question which has 
arisen in connection with any parental responsibilities or parental rights in relation to the child or 
any other aspect of the welfare of the child.   

Measure granting authority for the child to be adopted 

302. An application for a permanence order may seek authority for the child to be adopted. 
Where sought, this can only be granted where the conditions set out at subsection (5) are met. 
These conditions are: that the applicant has sought this provision in their application for a 
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permanence order; that the court is satisfied that the child has already been placed for adoption 
or is likely to be so placed; that the court is satisfied that each parent or guardian of the child has 
understood the effect of the making of the adoption order and has consented to its making; or 
that the court has dispensed with their consent on one of the grounds mentioned in subsection 
(6); and that the court considers that it would be better for that child for the authority to be 
granted than for it not to be granted.  Subsection (6C) provides that for the purposes of this 
section, “parent” means a parent who has any parental responsibilities or parental rights in 
respect of a child.   

303. Subsection (6) provides for the grounds on which a parent or guardian’s consent can be 
dispensed with.  These are that the parent or guardian is dead; that the parent or guardian cannot 
be found or is incapable of giving consent; or that subsection (6A) or (6B) applies and the 
welfare of the child requires the consent to be dispensed with.   

304. Subsection (6A) applies where the parent or guardian has parental responsibilities or 
parental rights in relation to the child, in the opinion of the court is unable satisfactorily to 
discharge those responsibilities or exercise those rights and is likely to continue to be unable to 
do so.   

305. Subsection (6B) applies where the parent or guardian has, by virtue of the making of a 
permanence order which does not include authority for the child to be adopted, no parental 
responsibilities or parental rights in relation to the child and it is unlikely that he or she will 
obtain such parental responsibilities or parental rights. 

306. Subsection (6D) provides that the court must ensure that every parental responsibility or 
parental right must be vested in a person upon the making of a permanence order. 

307. Subsection (7) clarifies that a permanence order may be made in respect of an adopted 
child.  Subsection (8) specifies that a permanence order cannot be made in respect of a child who 
is married or is a civil partner. 

308. Subsection (9) deals with the duration of the measures contained in the permanence 
order.  The measures specified at subsections (3) and (4)(a) and (b) will endure for the 
“appropriate period”.  Subsection (9) defines “the appropriate period”.  For the parental 
responsibility referred to at subsection (3)(a) this will last from the date of the making of the 
permanence order until the child reaches 18 years.  The parental responsibilities and parental 
rights conferred by the permanence order in terms of subsections (3)(b) and (4)(a) and (b) will 
last until the child reaches 16 years.  This reflects the effect of the parental responsibilities and 
parental rights in relation to the age of the child at sections 1 (parental responsibilities) and 2 
(parental rights) of the 1995 Act. 

Section 85. Conditions and considerations applicable to making of order 

309. By virtue of subsection (1), a permanence order may not be made in respect of a child 
who is aged 12 or over unless the child consents, except where subsection (2) applies.  
Subsection (2) applies where the court is satisfied that the child is incapable of consenting to the 
order.  Under subsection (3) a court may not make a permanence order unless it considers that it 
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would be better for the child that the order be made than not.  By virtue of subsection (4), when 
considering whether or not to make a permanence order and what provision the order should 
make, the court’s need to safeguard and promote the welfare of the child must be its paramount 
consideration. 

310. Under subsection (5), the court must consider particular factors before making a 
permanence order.  Under subsection (5)(a), the court must, after taking account of the child’s 
age and maturity, as far as is reasonably practicable, give the child the opportunity to indicate 
whether he or she wishes to express his or her views on the making of a permanence order, and if 
he or she does, to give him or her the opportunity to express those views.  

311. Where the child does express views subsection (5)(b) places a duty on the court to have 
regard to such views.  In addition, when considering whether or not to make a permanence order, 
the court must have regard to the child’s religious persuasion, racial origin and cultural and 
linguistic background and the likely effect on the child of the making of the order.  Subsection 
(5) (c) requires that the court must also be satisfied that there is no person who has the parental 
right to have the child living with them or otherwise to regulate the child’s residence.  
Alternatively, where there is such a person, the court must be satisfied that the child’s residence 
with the person is, or is likely to be, seriously detrimental to the welfare of the child. 

312. By virtue of subsection (6), a child who is aged 12 or over is presumed to be of sufficient 
age and maturity to form a view for the purposes of subsection (5)(a). 

Section 86. Representations 

313. Subsection (1) allows specified persons to make representations to the court in a 
permanence order hearing.  The court must allow these people to make representations should 
they wish to do so. 

314. Those persons who have a right to make representations are listed at subsection (2).  They 
are the local authority making the application; the child or the child’s representative; anyone who 
has parental responsibilities and parental rights in relation to the child; and any other person who 
claims an interest. This last category may allow people who have been involved in the child’s 
life but who do not fall into any of the other categories to make representations.   

Section 86A. Effect of order on existing parental right 

315. By virtue of section 86A, the making of a permanence order extinguishes the right to 
have the child live with them or otherwise to regulate the child’s residence which immediately 
before the making of the order was vested in a parent or guardian of the relevant child. 

Section 87. Effect of order on existing orders 

316. By virtue of this section, where a person has parental responsibilities or parental rights in 
relation to a child through the making of an existing permanence order or an order under section 
11 of the 1995 Act (court orders relating to parental responsibilities etc), on the making of a new 
permanence order these responsibilities and rights are lost and the earlier order is revoked. By 
virtue of subsection (3), a court must ensure that any parental responsibilities and parental rights 
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which were vested in a person by virtue of the earlier order are vested in a person by virtue of the 
new permanence order. 

Section 87A. Revocation of supervision requirement 

317. By virtue of this section, where a child in respect of whom a permanence order is to be 
made is subject to a supervision requirement, and the appropriate court is satisfied that the 
making of the permanence order would render unnecessary compulsory measures of supervision, 
it must make an order providing that the supervision requirement ceases to have effect on the 
making of the permanence order. 

Section 87B. Precedence of court orders and supervision requirements over order 

318. This section provides that where a local authority has, by virtue of a permanence order, 
parental responsibilities or parental rights in relation to a child, the authority must not act in any 
way which would be incompatible with any other court order relating to the child or the child’s 
property or any supervision requirement to which the child is subject. 

Section 88A. Exercise of parental right under order 

319. This section provides that where, by virtue of section 84(4)(a) or (b) (ancillary provisions 
in a permanence order) a parental right is vested in two or more persons, those persons may 
exercise the right without the consent of any other person who has the parental right by virtue of 
the same section.  This section does not apply if the permanence order specifies otherwise.  

Section 89. Variation of ancillary provisions in order 

320. This section relates to the variation of ancillary provisions in a permanence order. It 
includes provision to specify those who can request a variation and the effect of a variation. The 
power for a court to vary a permanence order which includes ancillary provisions is made by 
virtue of subsection (2). 

321. Subsection (3) lists those who can apply for variation of the ancillary provisions of a 
permanence order. These are the local authority which made the original application for a 
permanence order; the child who is subject to the permanence order (if the child is aged 12 or 
over or is under 12, but is considered by the court to be mature enough to understand the effect 
of the order); anyone who was granted parental responsibilities and parental rights by the 
permanence order;  anyone who lost parental responsibilities and parental rights by virtue of the 
permanence order or a variation of it; and any other person who claims an interest. In practice 
those who have lost parental responsibilities and parental rights by virtue of the making of the 
permanence order could apply for a variation of that order to gain contact arrangements with the 
child. However, it will be possible for such people to apply to vary any aspect of the permanence 
order (subject to section 91(4) of the Bill). Anyone other than the local authority which made the 
original application for the permanence order will be required to obtain the leave of the court 
before such an application can be made (section 91(4) and (5)). 

322. Subsections (3A) and (3B) apply where a court varies the ancillary provision of a 
permanence order so as to vest in a person a parental responsibility or parental right that before 
the variation vested in another person.  In this case, the court may include in the variation a 
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provision extinguishing the parental responsibility or parental right that was vested in the other 
person. 

323. Subsection (3C) provides that section 85(4), (5)(a) and (b) and (6) apply to the variation 
of a permanence order as to the making of a permanence order, and a court considering an 
application for variation of a permanence order must apply the principles contained in those 
provisions in this context too. 

324. By virtue of subsection (4), “ancillary provisions” has the same meaning as in section 
84(4) of the Bill. 

325. Subsection (5) defines a variation for the purposes of this section as including additions 
to, amendments of or the removal of any of the provisions of the permanence order. 

Section 90. Amendment of order to grant authority for child to be adopted 

326. By virtue of subsection (1), this section applies where a permanence order is in place in 
respect of a child, but it does not include authority for the child to be adopted. By virtue of 
subsection (2), an appropriate court may, on application by the local authority which applied for 
the original permanence order, grant authority for the child to be adopted if the court considers 
that it is better for the child that the measure be granted, if the court is satisfied that the child has 
already been placed for adoption or will soon be placed for adoption and if the condition in 
subsection (3) or (4) is met. 

327. Under subsection (3), the parent or guardian of the child must fully understand what the 
effect of an adoption order would be and must consent to such an order being made in respect of 
the child. By virtue of subsection (4), the court can dispense with the consent of the child’s 
parent or guardian on any of the grounds in section 84(6). 

328. Subsection (4A) provides that section 85(4), (5)(a) and (b) and (6) apply to the 
amendment of a permanence order as they do to the making of a permanence order and a court 
considering an application for amendment of a permanence order must apply the principles 
contained in those provisions in this context too. 

329. Subsection (5) defines “guardian” and “parent” for the purposes of this section.  

Section 91. Proceedings 

330. By virtue of subsection (1), in any proceedings relating to an application by a local 
authority for the variation of a permanence order, the appropriate court must permit any person 
who is affected by the permanence order and who wishes to, to make representations to the 
court. 

331. By virtue of subsection (2), in any proceedings relating to an application by anyone other 
than the local authority which made the original permanence order application for the variation 
of a permanence order those persons specified at subsection (3) have a right to make 
representations to the appropriate court.  Those persons listed at subsection (3) are: the local 
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authority which made the original application for the permanence order; the child who is subject 
to the order (if the child aged 12 years or over or, if less than 12, is considered by the court to be 
capable of understanding the effect of the order); any person who has parental responsibilities 
and parental rights in relation to the child; anyone who has a duty or power by virtue of the 
permanence order; any person who had parental responsibilities and parental rights immediately 
before the making of the order, which the order then transferred to another person; any person 
who had parental responsibilities and parental rights conferred by virtue of the original 
permanence order but which have been vested in another person by virtue of any variation of the 
order; and anyone else able to demonstrate an interest to the satisfaction of the court. 

332. By virtue of subsection (4), if a person other than the local authority which made the 
original permanence order application seeks to apply for a variation to a permanence order they 
must obtain leave of the court to do so.  Subsection (5) provides that the court must grant leave if 
there has been a material change in circumstances directly relating to the provisions of the order 
or that for any other reason the application should be made. 

333. Section 91(6) sets out the issues to which a court must have particular regard in 
determining whether there has been a material change in circumstances.  These are any aspect of 
the welfare of the child and the circumstances of his or her parent(s) or guardian or any persons 
mentioned in 91(3)(e) or (f). 

334. Subsection (7) makes clear that any references to an application for variation of a 
permanence order also include references to an application to amend the order to include 
authority for the child to be adopted. 

Section 91A. Application for order or variation of order to preclude supervision requirement 
335. By virtue of this section, where an application has been made for a permanence order to 
be made in respect of a child or for a variation or amendment of a permanence order in respect of 
a child, no supervision requirement in respect of the child may be made or varied.  This does not 
apply where the court to which the application is made refers the matter to the Principal Reporter 
(defined as having the same meaning as in Part II of the 1995 Act). 

Section 91B. Interim orders and revocation of supervision requirement 

336. By virtue of this section, where an application has been made for a permanence order to 
be made in respect of a child or for a variation  of a permanence order in respect of a child, the 
appropriate court may make such interim orders as it thinks fit.  Where the child is subject to a 
supervision requirement and the court is satisfied that, were it to make an interim order, 
compulsory measures of supervision would be rendered unnecessary, the court must make an 
order providing that the supervision requirement ceases to have effect on the making of the 
interim order. 

Section 92. Duty of adoption agency to apply for variation or revocation 

337. Where a permanence order has been made the local authority on whose application the 
order was made must apply for the variation or revocation of the order where it determines that 
there has been a material change of circumstances directly relating to the provisions of the order 
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and, consequently, that the order should be varied or revoked.  The term ‘variation’ includes 
amendment of the order so as to include provision granting authority for the child to be adopted. 

Section 93. Revocation 

338. By virtue of subsection (1), a court may revoke a permanence order when it is satisfied 
that it is appropriate to do so, on the application of any of those people listed at subsection (2).  
In particular, the court should consider whether there has been a material change in 
circumstances directly relating to the provisions of the order and any wish by the parent or 
guardian of the child to have parental responsibilities or rights reinstated. 

339. Subsection (2) lists those persons who can apply for revocation of the permanence order 
as the local authority which applied for the permanence order and anyone else affected by the 
order who has obtained the leave of the court to apply for a revocation. 

340. Section 85(4), (5)(a) and (b) and (6) apply to the revocation of a permanence order under 
this section as they apply to the making of a permanence order and a court considering an 
application for revocation of a permanence order must apply the principles contained in those 
provisions in this context too. 

Section 94. Revocation: order to be made under section 11 of 1995 Act 

341. This section applies where a court has revoked a permanence order in respect of a child. 
When a court revokes the order, it may, by virtue of subsection (2), make an order under section 
11 of the 1995 Act (court orders relating to parental responsibilities etc) imposing on a particular 
person parental responsibilities and parental rights in regard to the child.   

Section 94A. Local authority to give notice of certain matters 

342. This section applies where a permanence order has been made which includes provision 
granting authority for the child to be adopted and one of the events listed at subsection (2) 
occurs. These are that the child is placed for adoption, that an adoption order is made in respect 
of the child or that the child ceases to be placed for adoption otherwise than on the making of an 
adoption order.  When any of these events occur, the local authority must, as soon as is 
reasonably practicable, give notice to persons falling within subsection (4), namely those who 
consented to the making of the order under section 84(5)(b)(i) or section 90(3) of the Bill and 
those whose consent to the making of the order was dispensed with under section 84(5)(b)(ii) or 
90(4).  The local authority does not need to give such notice if the person who would receive the 
notice has indicated that they do not want to be notified. 

Section 95. Effect of subsequent adoption order on permanence order 

343. By virtue of this section, where a child who is subject to a permanence order becomes 
subject to an adoption order, the permanence order ceases to have effect. 

Section 96. Restriction on making of orders under section 11 of 1995 Act 

344. This section amends section 11 of the 1995 Act (court orders relating to parental 
responsibilities etc.). 
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345. When a permanence order is in force, the court may not make an order under section 
11(2)(a) to (e) of the 1995 Act in respect of the same child who is subject to the permanence 
order. 

Section 97. Permanence orders: rules of procedure 

346. This section allows rules of court to make provision in relation to applications for 
permanence orders, applications for variation or revocation of permanence orders (including, by 
virtue of subsection (5), an application to amend a permanence order to include a measure 
granting authority for the child to be adopted) and applications for leave to apply for variations 
or revocations. 

347. Subsection (2) provides that where an application is made for a permanence order 
containing a request that the order include provision granting authority for the chid to be 
adopted, or where an application is made under section 90(2), rules must require certain persons 
to be notified.  By virtue of subsection (3) every person who can be found and whose agreement 
or consent to the making of the order is required to be given or dispensed with or, if no such 
person can be found, any relative prescribed by rules who can be found (subsection (3)(a)) must 
be notified of the following matters, namely that the application has been made; the date on 
which and the place at which the application will be heard; that the person is entitled to be heard 
on the application; and that the person does not need to attend the hearing if they do not wish to 
do so, unless required by the court (subsections (3)(a) and (4)). 

348. Under subsection (3)(b), the father of the child, if he has never had parental 
responsibilities and parental rights in relation to the child, and if he can be found, must be 
informed of the date on which and the place at which the application will be heard. 

PART 3 

MISCELLANEOUS 

Section 98. Notification of proposed application for order 

349. By virtue of subsection (1), this section applies where a local authority proposes to apply 
for a permanence order or becomes aware that an application for an adoption order for a child in 
its area is planned and the following three conditions are met. These conditions are that the father 
of the child is not married to the mother of the child on the relevant date when the local authority 
intends to apply for the permanence order or becomes aware of the planned application for an 
adoption order; that on the relevant date the father of the child does not and has never had 
parental responsibilities and parental rights in regard to the child; and that the local authority 
knows the identity and whereabouts of the father or is able to find out this information using 
reasonable and practicable steps. 

350. By virtue of subsection (2), where subsection (1) applies, a local authority must notify the 
father either that it proposes to apply for a permanence order or that an adoption order 
application has been, or is to be made. The local authority must also provide the father with 
specific information, as prescribed in regulations, about the processes of applying for the order in 
question. The local authority must provide notice at least 4 weeks before the relevant date on 
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which it intends to apply for the permanence order or as soon as is reasonably practicable when it 
becomes aware of the application, or intended application, for the adoption order. 

Section 99. Child subject to supervision requirement: duty to refer to Principal Reporter 

351. By virtue of this section, where a registered adoption society intends to place for adoption 
a child who is subject to a supervision requirement under the 1995 Act, the registered adoption 
society must refer the case to the Principal Reporter. Subsection (3) gives the Scottish Ministers 
the power to make regulations specifying a time period in which such a referral should be made. 
By virtue of subsection (4), Principal Reporter has the same meaning as in Part II of the 1995 
Act. 

Section 100. Making of adoption order no longer to be bar to making of contact order 

352. Section 11 of the 1995 Act (court orders relating to parental responsibilities etc) prevents 
persons who have lost parental responsibilities and parental rights through the making of an 
adoption order, a freeing order, a parental responsibilities order or a parental order by virtue of 
the Human Fertilisation and Embryology Act 1990 from applying for a contact order in respect 
of the child under section 11(2)(d) of the 1995 Act. This section amends that provision to allow 
persons who have lost their parental responsibilities and parental rights by virtue of the making 
of an adoption order to apply for a contact order with the leave of the court. 

Section 101. Rules: appointment of curators ad litem and reporting officers 

353. By virtue of this section, a court can appoint a curator ad litem or a reporting officer to 
act in an application for a relevant order (defined by subsection (4) as an adoption order, a 
permanence order or an order under section 65 of the Bill) in such cases as are prescribed by 
rules. Subsections (1)(a) and (1)(b) outline the roles of these officers: a curator ad litem will act 
to safeguard the interests of the child during proceedings; a reporting officer will witness 
agreements to adoption and perform other duties that may be prescribed. 

354. By virtue of subsection (2), the rules made under subsection (1), may, in particular, make 
provision enabling the reporting officer to be appointed before the application is made and 
enabling the court to appoint the same person as curator ad litem and reporting officer. 

355. By virtue of subsection (3), any rules made under subsection (1) may not allow the any 
person who is employed by the adoption agency which has applied for an adoption order in 
respect of the child to be appointed as a curator ad litem or reporting officer. Similarly, rules may 
not allow any person who is employed by the local authority who has applied for a permanence 
order in respect of the child to be appointed as a curator ad litem or reporting officer. 

Section 102. Proceedings to be in private 

356. By virtue of this section, any proceedings before the court in relation to any of the 
provisions listed at subsection (2) must be heard and determined in private, unless the court 
specifies otherwise. 

357. Subsection (2) lists the provisions to which this section relates: section 26, section 31, 
section 32, section 65, section 84, section 89, section 90 and section 92 of this Bill. 
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Section 103. Regulations about allowances in respect of looked after children 

358. Subsection (1) gives the Scottish Ministers power to make regulations making provision 
about  payments by a local authority in respect of a child who falls within subsection (1A). 

359. A child falls within subsection (1A) if (a) he or she is placed by the local authority under 
section 26(1)(a) of the 1995 Act or (b) the child is required by virtue of section 70(3)(a) of the 
1995 Act to reside with a person other than a parent of the child.  By virtue of subsection (3), a 
child does not cease to fall within subsection (1A)(a) by reason only of the making of a 
permanence order vesting parental responsibilities in a person who is a member of the family 
with whom the child was placed.  

360. By virtue of subsection (2) these regulations may, in particular, specify descriptions of 
persons to whom payments may be made; specify circumstances in which payments may be 
made; and specify rates of payments, including minimum required or recommended rates in 
specified circumstances and a requirement for local authorities who do not comply with the 
recommended rates to publish their reasons for not doing so. 

Section 104. Evidence of consent 

361. By virtue of subsection (1), any document signifying consent required by this Bill, if it 
was witnessed in accordance with rules of the court, is sufficient evidence of the signature of the 
person by whom it was executed. Any such document which purports to be witnessed in 
accordance with rules is presumed to have been executed and witnessed on the date and place 
specified in the document, unless otherwise shown. 

Section 105. Services of notices etc. 

362. This section provides that any notice or information required to be given under the Bill 
may be sent by post. 

Section 80. Admissibility of certain documents as evidence 

363. By virtue of this section any document which is receivable as evidence of any matter in 
England and Wales under section 77(4) and (5) of the 2002 Act (adopted children register), or in 
Northern Ireland under Article 63(1) of the Adoption (Northern Ireland) Order 1987 (evidence of 
adoptions, etc.), is considered sufficient evidence in Scotland of the matter to which it relates. 

PART 4 

GENERAL 

Section 106. Rules of procedure 

364. Subsection (1) provides a power for any matter relating to procedure to be dealt with by 
court rules. Subsection (2) specifies that any court rules dealing with an application for an 
adoption order must require notification of certain people (as set out at subsection (3)) of 
particular aspects of the adoption case (as set out at subsection (4)) and notification of the father 
of the child (if he can be found) who does not have and has never had parental responsibilities 
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and parental rights in respect of the child of the date on which and place at which the application 
will be heard (subsections (2)(b) and (5)). 

365. The people who must be notified, as set out in subsection (3), are anyone whose consent 
to the making of an adoption order is required and who can be found, or, if no such person can 
be found, any relative prescribed by rules who can be found; anyone who has consented to the 
making of an adoption order under section 20 of the 2002 Act (advance consent to adoption) 
(and who has not withdrawn that consent); and anyone who, if leave were given under section 
33(8) of the Bill would be entitled to oppose the making of the order. 

366. Under subsection (4) the people listed at subsection (3) must be notified that the 
application has been made, of the date on which the application will be heard and the place 
where it will be heard; of the fact that the person is entitled to be heard on the application; and 
that that person does not have to attend the hearing unless they wish to do so, or are requested to 
do so by the court. 

367. By virtue of subsection (6), in the case of an application under section 65 of the Bill, rules 
must require every person who can be found, and whose agreement to the making of the order 
would be required if the application were for an adoption order other than a Convention order to 
be notified of the matters in subsection (4). 

Section 107. Offences by bodies corporate and partnerships 

368. By virtue of subsection (1), where an offence is committed under the Bill by a body 
corporate which is proved to have been committed with the consent or the connivance of a 
relevant person, or because of any neglect by the relevant person, the relevant person, as well as 
the body corporate, will be guilty of the offence and liable to punishment. 

369. Where the affairs of a body corporate are managed by its members, a member is regarded 
as a relevant person in relation to subsection (1) as regards that person’s management functions 
in relation to the body. 

370. Where any offence is committed by a partnership with the consent or connivance of a 
partner, or because of the neglect of a partner, the partner and the partnership are guilty of the 
offence and are liable to punishment. 

371. By virtue of subsection (4), a relevant person in relation to a body corporate means a 
director, manager, secretary or other similar officer of the body, or a person purporting to act in 
any of these capacities. 

Section 108. Ancillary provisions 

372. By virtue of subsection (1), the Scottish Ministers have the power to make, by order, any 
incidental, supplementary, consequential, transitory, transitional or saving provision as is 
necessary to give full effect to this Bill, or any provision of it. By virtue of subsection (2), such 
an order may modify any enactment, including the Bill itself after enactment. 
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Section 109. Orders and regulations 

373. This section relates to any orders or regulations made by virtue of any provision in the 
Bill. 

374. By virtue of subsection (1), any power in the Bill to make regulations or orders conferred 
on the Scottish Ministers or the Registrar General will be exercised by statutory instrument. 

375. By virtue of subsection (2), any power to make regulations or orders may be used to 
make different provision for different purposes and includes power to make any incidental, 
supplementary, consequential, transitory, transitional or saving provisions as the Scottish 
Ministers or the Registrar General, where appropriate, consider appropriate. 

376. By virtue of subsection (3), any power to make orders or regulations may be exercised in 
relation to those cases subject to specified exceptions or a particular case or class of cases. 

377. By virtue of subsection (4), any statutory instrument (other than one mentioned in 
subsection (5)) containing regulations or an order is subject to annulment in the Scottish 
Parliament. This does not apply to commencement orders made under section 113. 

378. By virtue of subsection (5) any statutory instrument which contains an order under 
section 108(1) of the Bill or regulations under sections 6(4), 40(1) or 78(1) must not be made 
until a draft has been laid before and approved by the Scottish Parliament. 

379. For the purposes of this section, ‘Registrar General’ has the meaning given by section 
63(1). 

Section 110. Meaning of “appropriate court” 

380. This section defines what is meant by “appropriate court” in dealing with an application 
for an order in relation to a child. 

381. By virtue of subsection (2), where the child is in Scotland when the application is made, 
the “appropriate court” is the Court of Session or the sheriff court of the sheriffdom where the 
child is at the time of the application. 

382. By virtue of subsection (3), if the child is not in Scotland and the application is for an 
adoption order or for a permanence order seeking provision granting authority for adoption of 
the child the “appropriate court” is the Court of Session. 

Section 111. Interpretation 

383. This is the interpretation section. 

Section 112. Minor and consequential amendments and repeals 

384. This section gives effect to schedule 2 (minor and consequential amendments) and 
schedule 3 (repeals). 
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Section 113. Short title and commencement 

385. This section provides for the short title of the Bill. It also provides that, once passed, it 
may come into force on such days as may be appointed by the Scottish Ministers by order. 
Different provisions of the Bill can come into force on different days. 

Schedule 1: Registration of adoptions 

386. This schedule is introduced by section 59 and provides for the registration of adoptions. 

Registration of adoption orders 

387. By virtue of paragraph 1(1), every adoption order must contain a direction to the 
Registrar General for Scotland to make an entry in the Adopted Children Register. 

388. In order to satisfy the requirement at paragraph 1(1), where the precise date of the child’s 
birth is not known, the court is to determine the likely date of the child’s birth and this is to be 
specified in the adoption order as the child’s date of birth. Where the country of the child’s birth 
is unknown, if it appears likely that the child was born in the British Islands, the child should be 
regarded as having been born in Scotland. Otherwise, this information can be excluded from the 
adoption order and the entry in the Adopted Children Register. Where the application for the 
adoption order specifies any names in regard to the child, those names are to be recorded in the 
adoption order as the names of the child. Where the adoption order does not specify these names, 
the child’s original name and the surname of the applicant are to be recorded in the adoption 
order as the names of the child. 

389. On an application for an adoption order in relation to a child, where the identity of the 
child can be linked to an entry in the register of births, and where the child has not previously 
been subject to an adoption order made by a court in Scotland, the adoption order must contain a 
direction to the Registrar General for Scotland to mark that entry in the register of births with the 
word “Adopted”. Where the child has previously been subject to an adoption order made by a 
court in Scotland, the adoption order must contain a direction to the Registrar General for 
Scotland to mark the relevant entry in the register of births with the word “Re-adopted”. 

390. Where an adoption order is made, it is the responsibility of the clerk of the court which 
made the order to communicate the order to the Registrar General for Scotland. The Registrar 
General for Scotland must secure that the direction contained in the order is complied with 
(paragraph 4) as soon as is reasonably practicable. 

Registration of adoptions in England, Northern Ireland, the Isle of Man and the Channel Islands 

391. Under paragraph 5, when the Registrar General for Scotland is notified of an adoption 
order made in respect of a child who matches an entry in the register of births in Scotland in a 
part of the British Islands other than Scotland, and there is no entry for the child in the Adopted 
Children Register, the Registrar General for Scotland must mark the relevant entry with the word 
“Adopted” followed by the name of the part of the British Islands in which the adoption order 
was made in brackets. Where there is an entry for the child in the Adopted Children Register, the 
Registrar General for Scotland must mark the entry in the register of births with the word “Re-
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adopted” followed by the name of the part of the British Islands in which the adoption order was 
made in brackets. 

392. Where the Registrar General for Scotland is notified that any such adoption order no 
longer stands, the Registrar must ensure that the marking is cancelled. 

393. Where such an adoption order is cancelled, an extract of the entry is not accurate unless 
both the marking and the cancellation are omitted. 

Registration of other adoptions 

394. Under paragraph 6 where a child is adopted under a registrable foreign adoption (by 
which is meant a Convention order or an overseas adoption), the Registrar General for Scotland 
must make an entry in the Adopted Children Register if there is enough information to allow 
this. 

395. Where such an adoption takes place, and there is enough information to allow it, the 
Registrar General for Scotland must make an entry in the register of births showing “Adopted” 
or “Re-adopted” as the case may be, followed by the name of the part of the British Islands in 
which the adoption order was made in brackets. 

396. An application under paragraph 6 must be made in the prescribed manner and any entry 
in the Adopted Children Register must be made in the prescribed manner, as made by the 
Registrar General for Scotland with the approval of the Scottish Ministers. 

Amendment of orders and rectification of registers 

397. By virtue of paragraph 7, on the application of an adopter or adopted person, a court 
which made an adoption order can amend the order by correcting any errors it contains. 

398. Within one year of the adoption order being made, on application by an adopter or 
adopted person, a court can amend the adoption order to include any new name which has been 
given to the adopted person or taken by the adopted person. 

399. The court which made the adoption order, may, on application by an adopter or adopted 
person, revoke a direction for the marking of an entry in the register of births or the Adopted 
Children Register if the court is satisfied that the direction was wrongly included. 

400. Where an adoption order is amended, the clerk of the court must ensure that the 
amendment is communicated to the Registrar General for Scotland. 

401. The Registrar General for Scotland must ensure that the relevant entries are amended or 
cancelled, as the case may be. 

402. Where an adoption order is cancelled or quashed or otherwise falls, the court must direct 
the Registrar General for Scotland to cancel any relevant entry in the Adopted Children Register 
or the register of births. 
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403. Where an adoption order has been amended, any extract issued in accordance with 
section 60 (searches and extracts) must be a copy of the entry as amended without any note or 
marking relating to the amendment or any matter cancelled in relation to the order. 

404. Where the marking of an entry is cancelled, an extract of the entry is not to be treated as 
accurate unless both the marking and the cancellation are excluded. 

405. Where the Registrar General for Scotland has enough information to do so, any entry in 
the Adopted Children Register or register of births can be cancelled or amended in relation to a 
registrable foreign adoption (by which is meant a Convention order or an overseas adoption).  
Where such an entry is amended, an extract of the entry is not accurate unless it shows the entry 
as amended, but without indicating that it has been amended. 

Marking of entries on re-registration of birth 

406. Under paragraph 8 where an entry in the register of births has been marked in accordance 
with this schedule and the birth is re-registered, the entry on re-registration must be marked in 
the same way. 

Schedule 2: Minor and consequential amendments 

407. This schedule contains amendments to various enactments to take account of the Bill.  
The affected enactments are the Succession (Scotland) Act 1964, the Social Work (Scotland) Act 
1968, the Foster Children (Scotland) Act 1984, the Child Abduction and Custody Act 1985, the 
Family Law Act 1986, the Human Fertilisation and Embryology Act 1990, the Child Support 
Act 1991, the Civil Evidence (Family Mediation) (Scotland) Act 1995, the Children (Scotland) 
Act 1995, the Adoption (Intercountry Aspects) Act 1999, the Regulation of Care (Scotland) Act 
2001, the Adoption and Children Act 2002, the Income Tax (Trading and Other Income) Act 
2005 and the Joint Inspection of Children’s Services and Inspection of Social Work Services 
(Scotland) Act 2006. 

Schedule 3: Repeals 

408. This schedule lists the enactments and parts thereof which are to be repealed by the Bill 
when it comes into force.  The affected enactments are the Social Work (Scotland) Act 1968, the 
Children Act 1975, the Adoption (Scotland) Act 1978, the Health and Social Services and Social 
Security Adjudications Act 1983, the Foster Children (Scotland) Act 1984, the Child Abduction 
and Custody Act 1985, the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, the 
Law Reform (Parent and Child) (Scotland) Act 1986, the Incest and Related Offences (Scotland) 
Act 1986, the Family Law Act 1986, the Children Act 1989, the Human Fertilisation and 
Embryology Act 1990, the Age of Legal Capacity (Scotland) Act 1991, the Local Government 
etc (Scotland) Act 1994, the Civil Evidence (Family Mediation) (Scotland) Act 1995, the 
Children (Scotland) Act 1995, the Adoption (Intercountry Aspects) Act 1999, the Care Standards 
Act 2000, the Regulation of Care (Scotland) Act 2001, the Adoption and Children Act 2002, the 
Human Fertilisation and Embryology (Deceased Fathers) Act 2003, the Income Tax (Trading 
and Other Income) Act 2005 and the Joint Inspection of Children’s Services and Inspection of 
Social Work Services (Scotland) Act 2006. 
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ADOPTION AND CHILDREN (SCOTLAND) BILL 

—————————— 
 

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM  

 
 
Purpose

1. This supplementary Memorandum has been prepared by the Scottish Executive in 
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the 
Subordinate Legislation Committee in accordance with Rule 9.7.9.  It explains changes or 
modifications to the powers to make subordinate legislation under the Adoption and Children 
(Scotland) Bill made as a consequence of amendments at Stage 2.  It describes the purpose of 
each amended provision conferring powers to make subordinate legislation. This supplementary 
Memorandum should be read in conjunction with the original Delegated Powers Memorandum 
lodged in relation to the Bill as introduced.  

2. In deciding whether to adopt negative or affirmative resolution procedure, careful 
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for 
the regulations, balancing the need for the appropriate level of scrutiny with the need to avoid 
using up parliamentary time unnecessarily.   

Amendments to delegated powers 

3. During the Stage 2 proceedings, the Bill was structurally altered which resulted in some 
powers being moved or replaced by new provisions.  The power to make regulations has been 
modified in some cases as a result of amendments to provisions in relation to which those 
powers relate.  The procedure applicable to two powers has been altered from negative resolution 
procedure to affirmative resolution procedure.  Outlined below are descriptions of the relevant 
powers which have been amended or modified and explanations of and as to why the additions, 
removals, amendments or alterations have been made and are considered appropriate. 

PART 1 - ADOPTION 

Section 2 – Local Authority Plans 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

4. Section 2 has been altered to make provision in relation to the preparation and publication 
by local authorities of plans for the provision of adoption support services.  This reflects other 
changes throughout the Bill which remove references to “pre-adoption”, “adoption” and “post-
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adoption” services and replace them with a single reference to “adoption support services”. This 
change reflects current practice and clarifies the structure of support. The power in this section is 
itself not altered though the power to make regulations and to give directions does now relate to 
the services under their new style, “adoption support services”. 

Section 5 – Adoption Agencies: regulations about carrying out of functions 

Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations made by Statutory Instrument 
Parliamentary Procedure:  Negative resolution procedure 

5. Section 5 has been altered so that regulations may specify circumstances in which a local 
authority that is proposing to make arrangements for a child to be adopted must apply not merely 
for a permanence order but for a permanence order with authority for the child to be adopted.  
The amendment does not alter the nature of the exercise of the power but ensures that it is 
absolutely clear that the power conferred by this section only applies to such a permanence 
order.   

Section 6 – Adoption Support Services 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Affirmative resolution procedure (where amendment to section 

6(2) is made) or negative resolution procedure 

6. This section as originally introduced set out who was eligible to receive pre-adoption 
services and what such services included.  This section has been amended in line with other 
changes to the Bill, consolidating references to “pre-adoption”, “adoption” and “post-adoption” 
services within this section under the heading “adoption support services”. The section now sets 
out eligibility for and constitution of adoption support services. The list of eligible persons in 
subsection (1) has been expanded to take into account the often complex nature of family 
arrangements and ensure that it is clear who is eligible to receive adoption support services.  

7. Subsection (2) indicating what adoption support services include has also been altered to 
ensure that it comprehensively reflects current practice. A new paragraph (da) has been inserted 
to ensure that the appropriate persons, as reflected in the new list in subsection (1), are eligible to 
receive the provision of information about adoption and the provision of guidance about 
adoption under this section. 

8. The power in this section to amend subsection (2) by adding to or modifying the list is 
not itself changed but the power to make further provision about services is subject to a technical 
amendment so that it refers to “adoption support services” in line with the rest of the Bill.   

Section 7 – Adoption Support Services 

9. In line with the consolidation measures taken throughout the Bill, this section has been 
removed and the provisions merged with those in section 6. The power to make regulations is 
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now contained solely in section 6(4) which is unchanged, save for a technical amendment 
outlined above. 

Section 7A – Assessment of needs for adoption support services

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

10. Section 7A(3)(a) provides that the Scottish Ministers may make regulations making 
provision for the manner in which local authorities should conduct assessments of the needs of a 
person for adoption support services.  It is a direct replacement for section 48(4) of the Bill 
which has been deleted following the restructuring of the support provisions in the Bill. 

11. Section 7A(1)(a) gives an automatic right to a number of persons (those mentioned in 
section 6(1)(a) to (q)) to request an assessment of needs from a local authority.  There is also a 
right under section 7A(1)(b) for any other affected person to request such an assessment, but the 
local authority has a discretion in such cases on whether or not to carry an assessment out. The 
provision of the power in section 7A(3)(a) will ensure that regulations can be made to specify 
how these assessments are carried out to ensure that all assessments are conducted appropriately, 
consistently and fairly under the system. 

Section 58 – Regulations about adoption services and care plans 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

12. Section 58 has been moved, along with sections 50 and 57, to follow section 8. This has 
been done to improve the logical structure of the legislation. Technical amendments have been 
made to the section consequential to the amendments to the Bill to refer to “adoption support 
services”.  In subsection (1)(a)(ii) the cross reference to section 48(1)(a) has been replaced with a 
reference to section 7A(1)(a) which has replaced that provision.   

13. The power to specify the way in which care plans (or adoption support plans) are carried 
out is now contained in section 56B as outlined below and paragraph (g) of section 58 of the Bill 
as introduced has therefore been removed.   

14. A new provision has been added at subsection (2) to enable the power to be exercised so 
as to make different provision for different types of adoption support service.  This adds 
necessary flexibility as in practice there may be differences between types of service that require 
different responses.  This provision will allow regulations to be responsive to the particular 
circumstances of different parts of adoption support services. 
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Section 23 – Scottish Minister’s power to amend period of time in sections 21 and 22 

15. This section, which enabled Scottish Ministers, by order to amend sections 21 and 22 to 
substitute a different period for the period mentioned in each of these sections, was commented 
upon by the Subordinate Legislation Committee.  Following on from those comments, and in the 
light of the response of the Scottish Executive given to the Committee, this section has been 
removed.  The section reflected a power conferred in section 28(10) of the Adoption Act 1978 
which had never been used.  Retention of this power was therefore considered unnecessary. 

Section 40 – Disclosure of information kept under relevant enactment

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Affirmative resolution procedure 

16. As introduced, this section contained power to make regulations providing for disclosure 
of information about adoptions kept by adoption agencies under section 39.  The section and 
therefore the power has been amended not only to refer to section 39 but to any other enactment 
under which adoption agencies are required to keep information.  This will include provisions of 
previous adoption enactments.  

17. A new provision, paragraph (d) of subsection (2) has been added allowing the regulations 
to make provisions about the review of decisions of adoption agencies relating to disclosure of 
information, and conditions applicable to such disclosure.   

18. Amendment is also made to section 109(5) in order to make these regulations subject to 
affirmative procedure rather than negative procedure.  That amendment follows Executive 
consideration of comments made by the Subordinate Legislation Committee in relation to 
procedure and further consideration of the nature of the regulations.      

Section 47 – Post adoption services 

19. In line with the consolidation measures taken in relation to services provisions in the Bill, 
this section has been removed and the equivalent provisions now lie in section 6 as explained 
above. 

Section 48 – Assessment of needs 

20. In line with the consolidation measures taken throughout the Bill, this section has been 
removed and is replaced by equivalent provisions in section 7A which is referred to above. 
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Section 55 – Reassessment of needs for adoption support services 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

21. This section has been amended in line with other changes to the Bill, consolidating 
references to “pre-adoption”, “adoption” and “post-adoption” services within this section under 
the heading “adoption support services”. The section confers on the Scottish Ministers the power 
to prescribe by regulations the matters to which a local authority must have regard when making 
an reassessment of the needs of a person for adoption support services and the manner in which 
the reassessment is carried out.  No change has been made to the nature of the power itself. 

Section 56B – Regulations about reviews of adoption support plans 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

22. Amendments have been made to the Bill replacing references to “care plans” with 
“adoption support plans” and restructuring the provisions specifying the circumstances in which 
such plans should be made. Local authorities are under a duty in terms of section 51 of the Bill to 
prepare an adoption support plan in certain circumstances.  There is a further duty on the local 
authority in section 54 of the Bill to review adoption support plans from time to time. 

23. Section 56B confers a power to issue regulations making provision for or in connection 
with the way in which such reviews are carried out.  It is a restatement of the provision contained 
in section 58(g) of the Bill as introduced.  This power to make regulations has been taken so that 
the Scottish Ministers may make detailed provision as to the manner in which reviews of 
adoption support plans should be carried out thus providing for a consistency of approach by 
local authorities. 

24. The regulations will be subject to negative resolution procedure as they would have been 
under section 58. It is not envisaged that the substance of the regulations will be controversial 
and accordingly we consider that this will provide the appropriate level of parliamentary 
scrutiny. 

Section 66 – Restriction on removal of children for adoption outwith Great Britain 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

25. References within the Bill to the “possession” of children have been removed.  These are 
technical amendments and do not alter the nature of the power to make regulations contained in 
subsection (5).   
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Section 78 – Disclosure of Medical Information about parents of child 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Affirmative resolution procedure 

26. No amendment has been made to this section but having taken into account comments 
made by the Subordinate Legislation Committee at Stage 1 and having further considered the 
nature of the regulations that this provision would enable, an amendment has been made to 
section 109(5) of the Bill to apply affirmative resolution procedure to such regulations. 

Section 97 – Permanence orders: rules of procedure 

Power conferred on:  Court of Session 
Power exercisable by: Rules made by Statutory Instrument 
Parliamentary Procedure: None 

27. This section provides for rules of court to be made in respect of the procedure for 
permanence orders, in particular in relation to applications for orders, variation or revocation of 
orders and applications for leave to apply for variation or revocation.  

28. The specification of the power set out in subsection (2) has been amended to refer not just 
to a permanence order but to one with provision granting authority for the child to be adopted.  
The persons to whom rules must require notice to be given are set out in subsection (3) which 
has not been amended.  When read in context the permanence order being referred to in 
subsection (2) is only one with authority for the child to be adopted.  This is a technical 
amendment to specify precisely the permanence order being referred to and does not alter the 
nature of the power.   

Section 103 – Regulations about fostering allowances 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

29. Section 103 as introduced conferred a power on the Scottish Ministers to make 
regulations providing for payments by local authorities in respect of children who were placed 
by the authority in terms of section 26(1)(a) of the Children (Scotland) Act 1995.  This power 
has been extended through the insertion of a new subsection (1A) to cover other looked after 
children.  As a result of the amendment, regulations may also be made in relation to payments by 
a local authority in respect of a child who is required by virtue of a supervision requirement 
under section 70(3)(a) of the 1995 Act (disposal of referral by children’s hearing: supervision 
requirements) to reside with a person other than a parent of the child. 

30. A new subsection (3) has also been added to this section clarifying that the power in 
section 103 will apply to situations in which a permanence order has been granted vesting 
parental responsibilities and parental rights in a person who is a member of the family with 
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whom the child was placed.  This is a technical change which will enable allowances to continue 
to be paid to a foster carer even where parental responsibilities or rights are conferred upon that 
person by a permanence order.  It modifies the effect of section 26(1)(a) of the 1995 Act for this 
purpose which would otherwise mean that as a result of parental responsibilities or rights being 
conferred upon a member of the family with which the child had been placed that child ceased to 
be placed in accordance with section 26. 

31. No amendment has been made to the procedure applicable to such regulations. 

Section 109 – Orders and Regulations 

32. In its letter of 3 May 2006 the Subordinate Legislation Committee noted the powers 
conferred upon the Registrar General for Scotland in paragraphs 1, 6 and 7(4) of schedule 1 to 
the Bill to make regulations and asked whether it was intended that these should be exercisable 
by statutory instrument.  In the reply of 9 May 2006 the Scottish Executive confirmed that this 
was indeed the intention.  Subsection (1) and (2) of section 109 have been amended to include 
reference to the Registrar General for Scotland in order to address this point. 

33. As a consequence of the deletion of section 23 explained above, paragraph (a) of 
subsection (5) of section 109 has been deleted. 

SCHEDULE 2 – MINOR AND CONSEQUENTIAL AMENDMENTS 

The Social Work (Scotland) Act 1968 (c.49) 

Power conferred on:  Scottish Ministers 
Power exercisable by: Regulations made by Statutory Instrument 
Parliamentary Procedure: Negative resolution procedure 

34. The definition of “child” in relation to the power to make regulations contained in 
sections 5(5) of the Social Work (Scotland) Act 1968 has been amended by paragraph B1(2) of 
schedule 2 which is a minor technical amendment.  No change is made to the fundamental nature 
of the regulation making power nor to the applicable procedure. 

35. The amendment to section 5(5) of the 1968 Act makes clear that a child in subsections (3) 
and (4) of that section, which concern regulations involving placing of a child by a local 
authority under section 26 of the 1995 Act, is a child under the age of 18 and is therefore 
consistent with the definition that applies to section 26 itself, rather than meaning a child under 
the age of 16 or over the age of 16 but who has not attained 18 and who is subject to a 
supervision requirement or a child whose case has been referred to a children’s hearing.  
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Subordinate Legislation Committee 

Remit and membership

Remit:

1. The remit of the Subordinate Legislation Committee is to consider and report 
on-

(a) any- 

(i) subordinate legislation laid before the Parliament; 

(ii) Scottish Statutory Instrument not laid before the Parliament but 
classified as general according to its subject matter, 

and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 

(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 

(c) general questions relating to powers to make subordinate legislation; and 

(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 (Standing Orders of the Scottish Parliament, Rule 6.11)

Membership:

Dr Sylvia Jackson (Convener) 
Janis Hughes 
Mr Adam Ingram 
Mr Kenneth Macintosh (Deputy Convener) 
Mr Stewart Maxwell 
Euan Robson 
Murray Tosh 
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Subordinate Legislation Committee 

46th Report, 2006 (Session 2) 

Adoption and Children (Scotland) Bill as amended at Stage 2 

The Committee reports to the Parliament as follows— 

1. At its meeting on 28 November 2006, the Committee considered the inserted 
or substantially amended delegated powers provisions in the Adoption and 
Children (Scotland) Bill as amended at Stage 2. The Committee reports to the 
Parliament on such provisions under Rule 9.7.9 of Standing Orders.  

2. Under Rule 9.7.10, the Executive provided the Parliament with a 
supplementary delegated powers memorandum1.

3. Evidence2 was taken from Executive officials on 28 November 2006. 
Subsequent correspondence with the Executive is published in the Annex. 

Delegated powers 

4. The Committee considered all of the powers as set out in the Supplementary 
DPM and is content with sections: 2, 5, 6, 7, 7A, 23, 58, 40, 47, 48, 55, 56B, 66, 
78, 97, 103 and schedule 2. 

Section 109 – Orders and Regulations (Registrar General) 

5. At stage 1, the Committee noted that although it appeared that the 
Executive’s intention was that the powers delegated to the Registrar General 
should be exercisable by statutory instrument, the Bill did not provide for this. 
Following stage 2, the Committee noted that this section had been amended in 
order that any power conferred on the Registrar General is exercisable by 
statutory instrument. The Executive also provided explanation for the choice of 
negative procedure for this provision, which is reprinted in the Annex. The
Committee is content with the power as drafted. 

                                           
1 Supplementary Delegated Powers Memorandum
2 Official Report

SP Paper 693 1 Session 2 (2006) 
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ANNEX

1. I was grateful for the opportunity to give evidence to the Subordinate 
Legislation Committee about the Adoption & Children (Scotland) Bill this morning. 

2. There was one issue on which I undertook to come back by correspondence. 
This was in relation to the power at section 109 for the Registrar General to make 
orders or regulations, exercisable by statutory instrument subject to negative 
procedure. The point at issue was whether any Parliamentary procedure was 
needed at all. 

3. Having reflected further, we think that it is right to retain the negative 
procedure. The existing power under section 60 of the Adoption (Scotland) Act 
1978 (1978 c.28) is subject to negative procedure. Further, because of the 
provisions elsewhere in the Bill allowing civil partners and unmarried couples in an 
enduring family relationship to adopt jointly, there will be some need to revise 
rather than simply restate existing forms made under this power. Against that 
background we would intend to retain the present text of the Bill, as amended at 
Stage 2, on this point. 

2
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SUBORDINATE LEGISLATION COMMITTEE 

EXTRACT FROM THE MINUTES 

33rd Meeting, 2006 (Session 2) 

Tuesday 28 November 2006

Present:

Janis Hughes Mr Adam Ingram 
Dr Sylvia Jackson (Convener) Mr Kenneth Macintosh (Deputy Convener) 
Mr Stewart Maxwell Murray Tosh 

Apologies were received from Euan Robson. 

Delegated powers scrutiny: The Committee considered the delegated powers 
provisions in the following bill— 

Adoption and Children (Scotland) Bill as amended at Stage 2 

and took oral evidence from— 

Peter Willman, Bill Team Leader. 

The Committee requested further clarification from the Executive on section 109 of 
the Bill. 

339



2173  28 NOVEMBER 2006  2174 

Delegated Powers Scrutiny 

Adoption and Children (Scotland) Bill: as 
amended at Stage 2 

10:32 
The Convener: Item 3 is delegated powers 

scrutiny of the Adoption and Children (Scotland) 
Bill as amended at stage 2. I welcome to the 
meeting Peter Willman, who is the bill team leader.  

New powers have been introduced into the bill at 
stage 2 and some powers have been amended. 
There are also powers that we said we would look 
at again at this stage.  

We start with section 2, “Local authority plans”. 
The bill has been amended to reflect the change 
to the term “adoption support services”. We 
approved the power at stage 1 and it has not been 
altered. Are members content with the power and 
with the fact that it is subject to the negative 
procedure? 

Members indicated agreement.

The Convener: At stage 1 we approved the 
power in section 5, “Adoption agencies: 
regulations about carrying out of functions”. The 
section has been amended, but the effect has 
been to narrow the scope of the power and to 
remove ambiguity. I am sure that we welcome 
that. The power is still subject to the negative 
procedure. Are we agreed? 

Members indicated agreement.

Mr Adam Ingram (South of Scotland) (SNP): I
have a question for Peter Willman. I do not want to 
be cheeky here, but was it intended to focus on 
applications for permanence orders that relate to 
the possibility of moving on to adoption? Was that 
a deliberate change? Why did the Executive bring 
that in? 

Peter Willman (Scottish Executive Education 
Department): Yes, that was a deliberate change. 
We brought it in at this stage because we thought 
it appropriate, among the general powers to make 
regulations on the duties of adoption agencies, to 
make specific reference back to permanence 
orders with authority to adopt. That was in order to 
be clear that, although a permanence order is not 
an adoption order, those that have a clear link to 
adoption through the authority to adopt are 
covered by the scope of the regulation-making 
power. 

The Convener: At stage 1 we approved the 
power under section 6, “Adoption support 
services”. It has been amended in two respects, 
but they do not appear to be significant. Are we 

content with the changes and with the power being 
subject to the affirmative procedure? 

Members indicated agreement.

The Convener: We had no concerns about 
section 7, on adoption support services, at stage 
1. Although that section has been removed from 
the bill, its provisions have been merged with 
those of other sections. Are we content to note 
that?

Mr Ingram: I have another question. Has the 
power to add to or modify the list of adoption 
support services been retained elsewhere in the 
bill?

Peter Willman: Yes. It is now at section 6(4), 
which simply reintroduces the provisions of section 
7(4) in the bill as introduced.  

The Convener: There is a new power in section 
7A, “Assessment of needs for adoption support 
services”. It imposes a duty on local authorities to 
assess certain persons for adoption support 
services. The supplementary delegated powers 
memorandum explains that the power 
“is a direct replacement for section 48(4) of the Bill which 
has been deleted”. 

We approved the power in section 48(4) at stage 1 
on the basis that the matters to be delegated 
would be technical, detailed and administrative. 
The nature of the power in section 7A is no 
different. Are members happy with the power and 
with the fact that it is subject to the negative 
procedure? 

Members indicated agreement.

The Convener: We did not expressly consider 
at stage 1 the power in section 57, “Guidance”, but 
it has been drawn to our attention at stage 2. 
Under that section, local authorities must, in 
discharging their functions, 
“have regard to any guidance given by the Scottish 
Ministers.” 

Section 57(3) sets out the matters on which 
guidance may contain provision. Guidance will 
have a certain level of legal effect, although no 
parliamentary procedure is provided for such 
guidance. Are there any questions on section 57? 

Mr Macintosh: One of the areas that is covered 
is the transfer of responsibility between authorities. 
I raised that issue at stage 1. However, I do not 
think that the guidance is important enough to be 
made subject to parliamentary procedure.  

The Convener: So you are happy with that. 

We welcome Murray Tosh, who joins us for 
section 58. 

Murray Tosh (West of Scotland) (Con): 
Apologies for my late arrival.  
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The Convener: That is okay. At stage 1 we 
were content with the power in section 58, 
“Regulations about adoption support services”. 
However, it has been amended at stage 2. The 
section confers a power on ministers to make 
regulations on various matters relating to adoption 
support services. The power is subject to the 
negative procedure. It has been amended in three 
respects, two of which—as members will see from 
the legal brief—appear to be okay. It is suggested, 
however, that we might wish to question the 
Executive on the third of the changes, which 
relates to section 58(2). Why is section 58(2) 
needed, given the terms of sections 109(2) and 
109(3)? I do not think that it affects the validity of 
the provisions, but we wondered why section 58(2) 
was necessary.  

Peter Willman: Section 58(2) is not strictly 
necessary, in that one could use the powers in 
section 109 to the same effect. There was a 
recognition that adoption support services cover a 
wide spectrum of provision, ranging from simple 
information and letterbox contact with parents 
once a year, to much more intensive, therapeutic 
input. It was acknowledged that it might well be 
appropriate to make different provisions because 
of the range of and differences between the types 
of services that are provided. Therefore, there was 
some merit in expressing that directly in section 
58. That could be said to be desirable, rather than 
necessary. 

The Convener: We are quite happy with that. 
We understand that the provision is perhaps not 
entirely necessary, but there is no problem with it.  

We undertook to return to section 23 of the bill 
as introduced—“Scottish Ministers’ power to 
amend period of time in sections 21 and 22”. That 
section conferred on ministers the power to amend 
the period of five years in both sections 21(1)(b) 
and 22(1)(b). Although the power was subject to 
the affirmative procedure, we expressed 
reservations at stage 1 about the appropriateness 
in principle of delegating a power to make 
subordinate legislation to alter what is an integral 
part of the description of a criminal offence. You 
will remember that we felt strongly about that. 

The Executive undertook to reconsider the 
provision and has agreed to remove the power. 
Section 23 has been deleted, which we welcome. 
Is that agreed? 

Members indicated agreement.

The Convener: On section 40, “Disclosure of 
information kept under relevant enactment”, we 
undertook to return at stage 2 to the power to 
make provision on disclosure of information, 
because we were not able to form a definitive view 
on the appropriateness of the power being subject 
to the negative procedure. 

The power has now been amended in three 
ways, one of which is that it is now subject to the 
affirmative procedure, which we welcome. It has 
also been extended to cover review of decisions of 
adoption agencies, and the regulations made 
under the power will apply to any “relevant 
enactment”. 

Mr Maxwell: In our original letter to the 
Executive, we asked why it chose to delegate the 
power to make provision on disclosure of 
information, but we have not received a response. 

Peter Willman: We saw that as a sensitive 
issue and, given that setting out the power might 
take up some space, we thought that it was 
probably useful to do so in regulations, which will 
now be subject to the affirmative procedure, rather 
than going into such detail in the bill. 

Mr Maxwell: Do you think that there might be 
unforeseen changes that would make it necessary 
to set out the power in regulations? I do not 
understand why the sensitive nature of the power 
means that it should be set out in secondary, 
rather than primary, legislation. 

Peter Willman: Perhaps it would be better to 
describe the power as complex, rather than 
sensitive. We felt that it might take quite a lot of 
text to set it out and that it was better to make it 
clear in regulations rather than setting it out in the 
bill.

Mr Maxwell: I am struggling with that 
explanation. You said that it would take a lot of 
text to set out the power, but I do not see why the 
fact that extra pages would be needed is a reason 
for setting it out in regulations rather than in the 
bill. I am not trying to demean your point; I am just 
trying to be clear about the reasoning. 

Peter Willman: We considered the precedent 
that the Adoption Agencies (Scotland) Regulations 
1996 (SI 1996/3266) make provision on disclosure 
of information. It seemed to us that the complex 
and important details would fit better in regulations 
than in the bill. 

Mr Macintosh: I do not know whether this is of 
interest to Stewart Maxwell and other members, 
but the Education Committee asked the Minister 
for Education and Young People about the issue. 
There are a lot of issues around the disclosure of 
information between different parties and many of 
those who submitted evidence to the Education 
Committee felt strongly about it. It was felt that, 
although further work needed to be done, the level 
of detail involved meant that it would be more 
appropriate to set out the relevant power in 
secondary legislation. 

The Convener: Which enactments, other than 
previous adoption enactments, are thought to 
impose duties to keep records as to adoptions? 
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Why have the enactments that have been 
identified so far not been specified in the bill in the 
form of a non-exhaustive list? 

10:45 
Peter Willman: The two relevant enactments 

are the Adoption Act 1958 and the Adoption 
(Scotland) Act 1978. The reason why they have 
not been specified is a matter of how the drafter 
chose to express the provision. Although some 
extant records refer back to the Adoption Act 
1958, the requirement to keep them will gradually 
expire, so it might be better to refer to any 
“relevant enactment”, rather than specifically to the 
1958 act. 

Murray Tosh: The delegated powers 
memorandum does not give us much information 
about what the process for the review of decisions 
of adoption agencies will involve. What will the 
procedures and powers be? Who will carry out the 
review? What right will people have under it? Will 
you give us more information on that and say 
whether the Executive intends to flesh that out in 
any way? 

Peter Willman: I am sure that we will flesh it 
out. If I recall correctly, the Deputy Minister for 
Education and Young People, Mr Brown, made it 
clear in the Education Committee that we will 
consult on the regulations before they are brought 
before the Parliament. 

Murray Tosh: So, the regulations will spell out 
all the procedures.  

Peter Willman: Yes. The 1996 regulations 
include detailed provisions about complaint 
procedures. That will be our starting point, but we 
will adapt the provisions to meet the particular 
requirements of disclosure of information. 

The Convener: Are members content with what 
they have heard? 

Members indicated agreement.

The Convener: Section 47, “Post-adoption 
services”, with which we were content at stage 1, 
has now been deleted and the substance of the 
power has been subsumed in section 6. Are 
members content with that? 

Members indicated agreement.

The Convener: Section 48, “Assessment of 
needs”, with which we were content at stage 1, 
has now been deleted and the power has been 
subsumed in section 7A. I assume that that is 
okay. 

Members indicated agreement.

The Convener: Section 55, “Reassessment of 
needs for adoption support services”, with which 
we were content at stage 1, has been amended at 

stage 2 to reflect the change in terminology to 
“adoption support services”. Are members happy 
that the power is subject to the negative 
procedure? 

Members indicated agreement.

The Convener: Section 56A, “Guidance”, is a 
new provision that imposes a duty on local 
authorities to have regard to any guidance issued 
by ministers when preparing or reviewing adoption 
support plans. The guidance relates to 
administrative processes and is not subject to 
parliamentary procedure. Are members content 
with that? 

Members indicated agreement.

The Convener: We were content at stage 1 with 
section 56B, “Regulations about reviews of 
adoption services”. The new provision differs a 
little and confers on ministers the power to make 
regulations specifying how reviews of adoption 
support plans are to be carried out. Are members 
content with the power and the fact that it is 
subject to the negative procedure? 

Members indicated agreement.

The Convener: Section 66, “Restriction on 
removal of children for adoption outwith Great 
Britain”, was amended at stage 2. We were 
content with it at stage 1, but we drew to the 
attention of the lead committee the fact that there 
was nothing to prevent subsequent exercises of 
the power making substantive amendments to the 
original regulations. The power has been 
amended, but only in a technical and indirect way. 
The first exercise of the power is subject to the 
affirmative procedure, with the negative procedure 
to be used thereafter. Are members content with 
that?

Members indicated agreement.

The Convener: We agreed at stage 1 to look 
again at the power in section 78, “Disclosure of 
medical information about parents of child”. In our 
report, we expressed concern about the provision 
being subject to the negative procedure, given the 
sensitivity of the information that might be 
disclosed and the potentially controversial nature 
of the regulations. At the time, the Executive 
agreed to look again at the provision. Although the 
power is unchanged, it is now subject to the 
affirmative procedure. Are members happy with 
that?

Members indicated agreement.

The Convener: Although we were content at 
stage 1 with the power in section 97, “Permanence 
orders: rules of procedure”, it has been amended 
at stage 2 to make it clear that the most onerous 
notification requirements must apply in such rules 
where adoption is an issue in the proceedings. It is 
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suggested that the amendment might be an 
attempt to ensure that there is balance and that all 
interests can be heard where adoption is an issue. 
The power itself is not subject to parliamentary 
procedure. Are members happy? 

Members indicated agreement.

The Convener: Although we were content at 
stage 1 with the power in section 103, which deals 
with regulations on fostering allowances, it has 
been amended at stage 2. In the bill as introduced, 
the power extended to children placed under 
section 26(1)(a) of the Children (Scotland) Act 
1995. As amended, it also extends to children who 
are required to reside with a person other than 
their parent and now provides for the making of a 
permanence order in favour of the person with 
whom the child is placed, without disentitling that 
person to payments under the power. Are 
members content with that provision, which is 
subject to the negative procedure? 

Members indicated agreement.

The Convener: At stage 1 we drew to the 
Executive’s attention the fact that in section 109, 
“Orders and regulations”, although the intention 
seemed to be that powers delegated to the 
registrar general would be exercisable by statutory 
instrument, the bill did not provide for that. The 
section has now been amended to ensure that any 
power conferred on the registrar general is 
exercisable in that way. 

As the powers essentially relate to the form of 
entries in the register, we were content at stage 1 
that they should not be subject to any procedure. 
However, they are now subject to the negative 
procedure. Why has that approach been taken? 

Peter Willman: As you say, the bill as 
introduced made a straight omission that has now 
been rectified. 

The Convener: But I take it that you have made 
the power subject to the negative procedure for a 
reason. 

Peter Willman: Yes. Although the registration of 
adoptions is an important matter, I do not think 
that it is terribly controversial and, in such 
circumstances, the use of the negative procedure 
does not seem unreasonable. However, we might 
well look at the matter again. 

The Convener: I just wanted to make sure that 
it was not an error. 

Mr Maxwell: We were content with the power at 
the time, so the introduction of the negative 
procedure is probably fine. After all, we did not 
recommend that the Executive make it subject to 
the affirmative procedure or anything. I do not 
want Peter Willman to hear our comments and 
head down the wrong route. 

The Convener: I am happy to leave the matter; 
I was just wondering whether an error had been 
made. Mr Willman has said that the Executive 
might explore the matter again, but I think that in 
any case we are quite happy with the provision. 

In schedule 2, “Minor and consequential 
amendments”, there is a new provision that makes 
a technical amendment to a power in the Social 
Work (Scotland) Act 1968. Are members content 
with that provision, which is subject to the negative 
procedure? 

Members indicated agreement.

The Convener: I think that that is everything. I 
thank Peter Willman for clarifying certain matters, 
and we will welcome any response you might 
make about the use of the negative procedure in 
section 109. 

Bankruptcy and Diligence etc (Scotland) 
Bill: as amended at Stage 2 

The Convener: The next item on the agenda is 
delegated powers scrutiny of the Bankruptcy and 
Diligence etc (Scotland) Bill as amended at stage 
2.

On section 196, “Amendments of the Debt 
Arrangement and Attachment (Scotland) Act 
2002”, we asked the Executive to comment on the 
need for section 196(2A) in the light of section 7(4) 
of the Debt Arrangement and Attachment 
(Scotland) Act 2002. The Executive says that it 
considers that section 196(2A) provides more 
clarity than any reliance on section 7(4) of the 
2002 act and that the provision is consistent with 
the drafting of the earlier act. Do members find 
that feedback useful? 

Members indicated agreement.

The Convener: On section 198(1), which refers 
to regulations on information disclosure, we felt 
that the power should be subject to open 
procedure and we lodged a number of 
amendments to that effect. The Executive agrees, 
although it has slightly changed the wording of our 
amendments to make the first set of regulations 
subject to the affirmative procedure. I hope that 
that means that our approach has been 
successful. 

Mr Maxwell: I welcome the Executive’s 
amendments, which, as you say, mean that the 
first set of regulations will definitely be subject to 
the affirmative procedure and that, afterwards, the 
procedure will be open. That is more or less what 
we wanted. 

The Convener: Are members content to 
withdraw the amendments that we lodged last 
week? 

Members indicated agreement.
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Adoption and Children (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 

The Bill will be considered in the following order— 
 

Sections 1 to 113 Schedules 1 to 3 
Long Title  

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 1 

Hugh Henry 
 

1 In section 1, page 1, line 11, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

2 In section 1, page 1, line 13, leave out <services> and insert <a service> 

Hugh Henry 
 

3 In section 1, page 1, line 14, leave out <services> and insert <a service> 

Hugh Henry 
 

4 In section 1, page 1, line 14, at end insert— 

<(1A) In this Act, “adoption service” means services designed to meet the needs, in relation to 
adoption, of persons mentioned in subsection (1B). 

(1B) Those persons are— 

(a) children who may be adopted 5

10

15

(b) persons who have been adopted, 

(c) parents and guardians of children mentioned in paragraph (a), 

(d) natural parents of persons who have been adopted, 

(e) persons who, before the placing of a child for adoption or the adoption of a child, 
treated the child as their child, 

(f) siblings (whether of the whole-blood or half-blood), natural grandparents and 
former guardians of— 

(i) children mentioned in paragraph (a), or 

(ii) persons mentioned in paragraph (b), 

(g) persons who may adopt a child, 

(h) persons who have adopted a child, 
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(i) in relation to persons mentioned in paragraph (g) or (h), children of, or children 
treated as children of, such persons, and 

(j) any other persons who are— 

(i) affected by the placing, or proposed placing, of a child for adoption, or 20

25

30

35

(ii) affected by an adoption. 

(1C) An adoption service includes, in particular, services consisting of or including— 

(a) arrangements for assessing children who may be adopted, 

(b) arrangements for assessing prospective adopters, 

(c) arrangements for placing children for adoption, 

(d) the provision of information about adoption to any of the persons mentioned in 
subsection (1B), and 

(e) adoption support services. 

(1D) In this Act “adoption support services” means services consisting of or including the 
provision of— 

(a) counselling to any of the persons mentioned in subsection (1B), 

(b) guidance about adoption to such persons, 

(c) any other assistance in relation to the adoption process that the local authority 
providing an adoption service in a particular case considers appropriate in the 
circumstances of that case.> 

Mr Adam Ingram 
 

4A As an amendment to amendment 4, line 24, at end insert— 

<(  ) counselling and assistance to any natural parents of a child who are, or who are 
considering, relinquishing the child for adoption,> 

Mr Adam Ingram 
 

4B As an amendment to amendment 4, line 31 at end insert— 

<(  ) services supporting persons mentioned in paragraphs (g) and (h) of subsection 
(1B) of section (Duty of local authority to provide adoption service) and their 
families,> 

Hugh Henry 
 

5 In section 1, page 1, line 24, leave out <support services> and insert <service> 

Hugh Henry 
 

6 In section 1, page 1, line 25, leave out <support> 

Hugh Henry 
 

7 Divide section 1 into two sections, the first (Duty of local authority to provide adoption service) 
to consist of subsections (1) to (1D) and the second (Carrying out of duties imposed by section 1) 
to consist of subsections (3) to (5) 
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After section 1 

Hugh Henry 
 

8* After section 1, insert— 

<Adoption service: regulations 

 The Scottish Ministers may by regulations— 

(a) amend subsection (1C) or (1D) of section (Duty of local authority to provide 
adoption service) by— 

(i) adding further services,  

(ii) modifying the services mentioned in those subsections,  

(b) make further provision about adoption services.> 

Section 2 

Hugh Henry 
 

9 In section 2, page 2, line 3, leave out <support services> and insert <service> 

Hugh Henry 
 

10 In section 2, page 2, line 17, leave out <adoption support services> and insert <the adoption 
service> 

Hugh Henry 
 

11 In section 2, page 2, line 19, leave out <adoption support services> and insert <an adoption 
service> 

Section 4 

Hugh Henry 
 

12 In section 4, page 3, line 13, leave out <subsection (11)> and insert <subsections (11) and (12)> 

Hugh Henry 
 

13 In section 4, page 3, line 14, leave out <support> 

Hugh Henry 
 

14 In section 4, page 3, leave out lines 19 to 22 and insert <services mentioned in subsection (1C) of 
section (Duty of local authority to provide adoption service) of that Act (the reference in 
subsection (1D) of that section to a local authority being taken, for the purposes of this paragraph, 
to be a reference to a person other than a local authority)> 

Hugh Henry 
 

80 In section 4, page 3, line 24, at end insert— 
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<(12) For the purposes of subsection (11)(b) above— 

(a) the making by a person of arrangements for the adoption of a child by a 
relevant person, or 

(b) the placing by a person of a child for adoption with a relevant person, 

 is not an adoption service. 

(12A) In subsection (12) above, “relevant person” means— 

(a) a parent of the child, 

(b) any other relative of the child, or 

(c) where a parent of the child is a member of a relevant couple, the other 
member of the couple. 

(12B) In subsection (12A) above— 

 “relative” has the meaning given by section 111(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00),  

 “relevant couple” is to be construed in accordance with section 31(3) of 
that Act.”.> 

Section 6 

Hugh Henry 
 

15 Leave out section 6 

Section 7A 

Hugh Henry 
 

16 In section 7A, page 5, line 18, leave out <(q) of subsection (1) of section 6> and insert <(i) of 
subsection (1B) of section (Duty of local authority to provide adoption service)> 

Hugh Henry 
 

17 In section 7A, page 5, line 21, leave out <(r)> and insert <(j)> 

Section 8 

Hugh Henry 
 

18 In section 8, page 5, line 31, leave out from <any> to <6> in line 32 and insert <subsection (1B) 
of section (Duty of local authority to provide adoption service)> 

Hugh Henry 
 

19 In section 8, page 5, line 33, leave out <support> 
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Hugh Henry 
 

20 In section 8, page 5, line 33, leave out <paragraphs (a) to (c) of subsection (2)> and insert 
<paragraph (d) of subsection (1C)> 

Hugh Henry 
 

21 In section 8, page 5, line 34, leave out <and> and insert— 

<(1A) On the request of a person mentioned in paragraph (a), (c) or (g) of subsection (1B) of 
section (Duty of local authority to provide adoption service), a local authority— 

(a) must provide adoption services of a type mentioned in paragraphs (a) to (c) of 
subsection (1C) of that section to the person, and> 

Hugh Henry 
 

22 In section 8, page 5, line 35, leave out from <of> to <section> in line 36 

Hugh Henry 
 

81 In section 8, page 5, line 38, leave out <(1)> and insert <(1A)> 

Hugh Henry 
 

23 In section 8, page 6, line 3, leave out <(q) of subsection (1) of section (6)> and insert <(i) of 
subsection (1B) of section (Duty of local authority to provide adoption service)> 

Hugh Henry 
 

24 In section 8, page 6, line 5, leave out <(r)> and insert <(j)> 

Section 50 

Hugh Henry 
 

25 In section 50, page 6, line 8, leave out <(1) of section 6> and insert <(1B) of section (Duty of 
local authority to provide adoption service)> 

Section 57 

Hugh Henry 
 

26 In section 57, page 6, line 19, leave out from first <provide> to <services> and insert <continue 
to provide, or to provide, an adoption service> 

Hugh Henry 
 

27 In section 57, page 6, line 20, leave out <services> and insert <a service> 

Hugh Henry 
 

28 In section 57, page 6, line 28, leave out <adoption support services> and insert <an adoption 
service> 
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Hugh Henry 
 

82 Move section 57 to after section 2 

Section 58 

Hugh Henry 
 

29 In section 58, page 6, line 37, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

30 In section 58, page 7, line 2, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

31 In section 58, page 7, line 4, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

32 In section 58, page 7, line 7, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

33 In section 58, page 7, line 15, leave out <support> 

Section 79 

Hugh Henry 
 

83 Move section 79 to after section 50 

Section 9 

Paul Martin 
 

84 In section 9, page 8, line 11, at end insert— 

<(  ) the value of a stable family unit in the child’s development,> 

Hugh Henry 
 

85 In section 9, page 8, line 29, leave out <subsection (4)(a)> and insert <that subsection> 

After section 9 

Michael McMahon 
 

86* After section 9 insert— 
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<Consideration of prospective adopters by adoption agency 

 Where an adoption agency decides not to assess a person as a prospective adopter, but 
believes that another adoption agency might be able to do so, it must refer that person to 
that agency.> 

Section 16 

Hugh Henry 
 

87 In section 16, page 9, line 27, leave out from <to> to end of line and insert— 

<(  ) where the home is in Scotland, to the local authority within whose area the home 
is situated, 

(  ) where the home is outwith Scotland, to any local authority.> 

Section 18 

Hugh Henry 
 

88 In section 18, page 10, line 2, leave out from <local> to end of line 3 and insert <appropriate local 
authority of their intention to apply for the order. 

(  ) In subsection (2), “appropriate local authority” means— 

(  ) where the applicants have their home in Scotland, the local authority within whose 
area the home is situated, 

(  ) where they have their home outwith Scotland, any local authority.> 

Section 24 

Hugh Henry 
 

89 Leave out section 24 

Section 27 

Hugh Henry 
 

90 In section 27, page 13, line 10, leave out <delivered into the care of> and insert <placed with> 

Hugh Henry 
 

91 In section 27, page 13, line 36, leave out <relevant period> and insert <period mentioned in sub-
paragraph (i)> 

Hugh Henry 
 

92 In section 27, page 14, line 7, leave out subsection (10) 
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Section 28 

Hugh Henry 
 

93 In section 28, page 14, line 15, leave out <delivered into the care of> and insert <placed with> 

Section 31 

Roseanna Cunningham 
 

94 In section 31, page 16, leave out line 13 

Roseanna Cunningham 
 

95 In section 31, page 16, line 14, after <persons> insert <not of the same sex> 

Roseanna Cunningham 
 

96 In section 31, page 16, line 15, leave out from <, or> to end of line 17  

Section 32 

Roseanna Cunningham 
 

97* In section 32, page 17, line 2, leave out <, or> to end of line 3 

Roseanna Cunningham 
 

98 In section 32, page 17, line 13, leave out <or (d)> 

Section 33 

Hugh Henry 
 

100 In section 33, page 18, line 5, leave out from <and> to <child> in line 6 and insert— 

<(  ) that, where neither of those subsections applies, the welfare of the child 
otherwise> 

Hugh Henry 
 

103 In section 33, page 18, line 8, at end insert <other than those mentioned in sections 1(1)(c) and 
2(1)(c) of the 1995 Act> 

Hugh Henry 
 

104 In section 33, page 18, line 18, leave out from <an> to end of line 20 and insert <a permanence 
order which does not include provision granting authority for the child to whom the order relates 
to be adopted.> 
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Hugh Henry 
 

105 In section 33, page 19, line 11, leave out <has the meaning given by section 31(4)> and insert <, 
in relation to the child to be adopted, means— 

(  ) a parent who has any parental responsibilities or parental rights in relation to the 
child, or 

(  ) a parent who, by virtue of a permanence order which does not include provision 
granting authority for the child to be adopted, has no such responsibilities or 
rights.> 

Section 51 

Hugh Henry 
 

106 In section 51, page 25, line 1, leave out <of or over the age of 12 years> and insert <aged 12 or 
over> 

Hugh Henry 
 

107 In section 51, page 25, line 15, leave out <of or over the age of 12 years> and insert <aged 12 or 
over> 

Section 52 

Mr Adam Ingram 
 

108 In section 52, page 25, line 35, at end insert <, but the local authority must before that date 
consider whether plans are required for the child to access adult services after that date under or 
by virtue of any enactment.> 

Section 55 

Hugh Henry 
 

109 In section 55, page 27, line 5, leave out <years> 

Section 61 

Hugh Henry 
 

110 In section 61, page 29, line 13, leave out <at least 16 years old> and insert <aged 16 or over> 

Hugh Henry 
 

111 In section 61, page 30, leave out lines 10 and 11 

Section 65 

Hugh Henry 
 

112 In section 65, page 32, line 14, leave out <applicants> and insert <prospective adopters> 
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Section 66 

Hugh Henry 
 

113 In section 66, page 33, line 26, leave out from second <a> to end of line 27 and insert— 

<(  ) habitually resident in the United Kingdom, or  

(  ) a Commonwealth citizen.> 

Section 12 

Hugh Henry 
 

114 In section 12, page 42, line 12, leave out from <(within> to <Act)> in line 13 

Before section 84

34 Before section 84, insert— 

<Permanence orders 

(1) The appropriate court may, on the application of a local authority, make a permanence 
order in respect of a child. 

(2) A permanence order is an order consisting of— 

(a) the mandatory provision, 

(b) such of the ancillary provisions as the court thinks fit, and 

(c) if the conditions in section (Order granting authority for adoption: conditions) are 
met, provision granting authority for the child to be adopted. 

(3) In making a permanence order in respect of a child, the appropriate court must secure 
that each parental responsibility and parental right in respect of the child vests in a 
person.> 

Hugh Henry 
 

35 Before section 84, insert— 

<Permanence orders: mandatory provision 

(1) The mandatory provision is provision vesting in the local authority for the appropriate 
period— 

(a) the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act (provision of 
guidance appropriate to child’s stage of development) in relation to the child, and 

(b) the right mentioned in section 2(1)(a) of that Act (regulation of child’s residence) 
in relation to the child. 

(2) In subsection (1) “the appropriate period” means— 

(a) in the case of the responsibility referred to in subsection (1)(a), the period 
beginning with the making of the permanence order and ending with the day on 
which the child reaches the age of 18, 
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(b) in the case of the right referred to in subsection (1)(b), the period beginning with 
the making of the permanence order and ending with the day on which the child 
reaches the age of 16.> 

Hugh Henry 
 

36 Before section 84, insert— 

<Permanence orders: ancillary provisions 

(1) The ancillary provisions are provisions— 

(a) vesting in the local authority for the appropriate period— 

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b)(i) and 
(d) of the 1995 Act, and 

(ii) such of the parental rights mentioned in section 2(1)(b) and (d) of that Act, 

 in relation to the child as the court considers appropriate, 

(b) vesting in a person other than the local authority for the appropriate period— 

(i) such of the parental responsibilities mentioned in section 1(1) of that Act, 
and 

(ii) such of the parental rights mentioned in section 2(1)(b) to (d) of that Act, 

 in relation to the child as the court considers appropriate, 

(c) extinguishing any parental responsibilities which, immediately before the making 
of the order, vested in a parent or guardian of the child, and which— 

(i) by virtue of section (Permanence orders: mandatory provision)(1)(a) or 
paragraph (a)(i), vest in the local authority, or 

(ii) by virtue of paragraph (b)(i), vest in a person other than the authority, 

(d) extinguishing any parental rights in relation to the child which, immediately 
before the making of the order, vested in a parent or guardian of the child, and 
which— 

(i) by virtue of paragraph (a)(ii), vest in the local authority, or 

(ii) by virtue of paragraph (b)(ii), vest in a person other than the authority, 

(e) specifying such arrangements for contact between the child and any other person 
as the court considers appropriate and to be in the best interests of the child, and 

(f) determining any question which has arisen in connection with— 

(i) any parental responsibilities or parental rights in relation to the child, or 

(ii) any other aspect of the welfare of the child. 

(2) In subsection (1), “the appropriate period” means— 

(a) in the case of the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act, 
the period beginning with the making of the permanence order and ending with 
the day on which the child reaches the age of 18, 

(b) in any other case, the period beginning with the making of the permanence order 
and ending with the day on which the child reaches the age of 16.> 
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Hugh Henry 
 

115 Before section 84, insert— 

<Order granting authority for adoption: conditions 

(1) The conditions referred to in section (Permanence orders)(2)(c) are— 

(a) that the local authority has, in the application for the permanence order, requested 
that the order include provision granting authority for the child to be adopted, 

(b) that the court is satisfied that the child has been, or is likely to be, placed for 
adoption, 

(c) that, in the case of each parent or guardian of the child, the court is satisfied— 

(i) that the parent or guardian understands what the effect of making an 
adoption order would be and consents to the making of such an order in 
relation to the child, or 

(ii) that the parent’s or guardian’s consent to the making of such an order 
should be dispensed with on one of the grounds mentioned in subsection 
(2), 

(d) that the court considers that it would be better for the child if it were to grant 
authority for the child to be adopted than if it were not to grant such authority. 

(2) Those grounds are–– 

(a) that the parent or guardian is dead, 

(b) that the parent or guardian cannot be found or is incapable of giving consent, 

(c) that subsection (3) or (4) applies, 

(d) that, where neither of those subsections applies, the welfare of the child otherwise 
requires the consent to be dispensed with. 

(3) This subsection applies if the parent or guardian— 

(a) has parental responsibilities or parental rights in relation to the child other than 
those mentioned in sections 1(1)(c) and 2(1)(c) of the 1995 Act, 

(b) is, in the opinion of the court, unable satisfactorily to— 

(i) discharge those responsibilities, or 

(ii) exercise those rights, and 

(c) is likely to continue to be unable to do so. 

(4) This subsection applies if— 

(a) the parent or guardian has, by virtue of the making of a permanence order which 
does not include provision granting authority for the child to be adopted, no 
parental responsibilities or parental rights in relation to the child, and 

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian. 

(5) In subsections (1)(c) and (2), “parent”, in relation to the child in respect of whom the 
permanence order is to be made, means— 

(a) a parent who has any parental responsibilities or parental rights in relation to the 
child, or 

 12

355



(b) a parent who, by virtue of a permanence order which does not include provision 
granting authority for the child to be adopted, has no such responsibilities or 
rights.> 

Section 84 

Lord James Douglas-Hamilton 
 

116 In section 84, page 43, line 30, leave out from beginning to end of line 34 on page 44 and insert— 

<(2A) A permanence order is an order which— 

(a) deprives any person who immediately prior to the making of the order had the 
right mentioned in section 2(1)(a) of the 1995 Act of that right, 

(b) confers on the applicant (subject to any further order of the court) the 
responsibilities mentioned in section 1(1)(a), (b) and (d) and the rights mentioned 
in section 2(1)(a), (b) and (d) of the 1995 Act, 

(c) makes such further provision relating to parental responsibilities and parental 
rights as the court thinks fit.> 

(2B) Without prejudice to the generality, a permanence order may, as the court thinks fit, 
make provision— 

(a) concerning arrangements as to the relevant child’s residence, 

(b) concerning arrangements for maintaining personal relations and direct contact 
between the relevant child and any person, 

(c) concerning any specific questions which have arisen or may arise in connection 
with the exercise of parental responsibilities or parental rights, 

(d) specifying steps which may not be taken in the fulfilment of parental 
responsibilities, the exercise of parental rights or the administration of the relevant 
child’s property, 

(e) depriving any persons (other than the applicant) of parental responsibilities and 
parental rights, 

(f) conferring parental responsibilities and parental rights on any person. 

(2C) When an application for a permanence order has been made, the court may make an 
interim order in respect of any of the matters mentioned in subsections (2B) above. 

(2D) In making a permanence order, the court may grant authority for the relevant child to be 
adopted if—> 

 

Lord James Douglas-Hamilton 
 

117 In section 84, page 45, line 33, leave out subsection (9) and insert— 

<(  ) Subject to section 93, a permanence order ceases to have effect when— 

(a) an adoption order is granted in respect of the child, or 

(b) the child attains the age of 16 (except that where the order makes provision 
conferring the parental responsibility mentioned in subsection 1(1)(b)(ii) of the 
1995 Act, that responsibility subsists until the child attains the age of 18).> 
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Hugh Henry 
 

37 Leave out section 84 

Section 85 

Lord James Douglas-Hamilton 
 

119 In section 85, page 46, line 1, at end insert— 

<(  ) The court may only make a permanence order if— 

(a) there is no-one able or willing to exercise parental responsibilities or parental 
rights in respect of residence of the child, or 

(b) the welfare of the child requires that the local authority make permanent 
arrangements for the child’s residence.> 

Hugh Henry 
 

120 In section 85, page 46, line 10, after <child> insert <throughout childhood> 

After section 85 

Hugh Henry 
 

38 After section 85, insert— 

<Child in respect of whom order may be made 

(1) A permanence order may be made in respect of a child who is an adopted child. 

(2) A permanence order may not be made in respect of a child who is or has been— 

(a) married, 

(b) a civil partner.> 

Section 86A 

Hugh Henry 
 

39 In section 86A, page 47, line 5, leave out <a relevant child> and insert <the child in respect of 
whom the order is made> 

Hugh Henry 
 

40 In section 86A, page 47, line 6, leave out <a relevant> and insert <such a> 

After section 87 

Lord James Douglas-Hamilton 
 

121 After section 87, insert— 

<Subsisting parental responsibilities and rights 
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Subsisting parental responsibilities and rights 

(1) This section applies where— 

(a) a permanence order has been granted in respect of a child, and 

(b) a person other than the local authority which was granted the order continues to 
have any parental responsibilities or parental rights in relation to the child, 
notwithstanding the granting of the order. 

(2) Before taking any important decision concerning the child, the local authority must, so 
far as is practicable, take steps to ascertain the views of the person mentioned in 
subsection (1)(b). 

(3) The person mentioned in subsection (1)(b) may continue to exercise parental 
responsibilities and parental rights in respect of the child subject to the rights and 
responsibilities held by, and with the consent of, the local authority.> 

Section 88A 

Hugh Henry 
 

41 In section 88A, page 48, line 8, leave out <relevant> 

Hugh Henry 
 

42 In section 88A, page 48, line 9, leave out <(4) of section 84> and insert <(1) of section 
(Permanence orders: ancillary provisions)> 

Hugh Henry 
 

43 In section 88A, page 48, line 15, leave out subsection (4) 

Section 89 

Hugh Henry 
 

44 In section 89, page 49, line 2, leave out <(4) of section 84> and insert <(1) of section 
(Permanence orders: ancillary provisions)> 

Hugh Henry 
 

45 In section 89, page 49, line 10, leave out <84(4)> and insert <(Permanence orders: ancillary 
provisions)> 

Section 90 

Hugh Henry 
 

46 In section 90, page 49, line 30, leave out <84(6)> and insert <(Order granting authority for 
adoption: conditions)> 
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Section 91 

Hugh Henry 
 

122 In section 91, page 50, line 29, leave out from <, in> to <demonstrate> and insert <claims> 

Hugh Henry 
 

123 In section 91, page 50, line 36, at end insert <or> 

Hugh Henry 
 

47 In section 91, page 51, line 5, leave out from <any> to <amend> in line 6 and insert <the 
reference to variation of a permanence order includes a reference to amendment of> 

After section 91 

Hugh Henry 
 

124 After section 91, insert— 

<Orders and supervision requirements 

Duty of children’s hearing to prepare report for court 

(1) Subsection (2) applies where— 

(a) an application is made for a permanence order, or variation of such an order, in 
respect of a child, 

(b) the application has not been determined (or, as the case may be, withdrawn or 
abandoned), and 

(c) a children’s hearing proposes to— 

(i) make a supervision requirement in respect of the child, or 

(ii) modify, under paragraph (c) or (d) of subsection (9) of section 73 of the 
1995 Act, a supervision requirement that has been made in respect of the 
child. 

(2) The children’s hearing must prepare for the court to which the application has been 
made a report containing such information as the Scottish Ministers may by regulations 
prescribe. 

(3) In subsection (1)(a), the reference to variation of a permanence order includes a 
reference to amendment of the order to include provision granting authority for the child 
to whom the order relates to be adopted.> 

Section 91A 

Hugh Henry 
 

48 In section 91A, page 51, line 10, leave out from <has> to end of line 12 and insert <is made for a 
permanence order, or variation of such an order, in respect of a child.> 
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Hugh Henry 
 

125 In section 91A, page 51, line 13, leave out subsection (2) and insert— 

<(2) A supervision requirement in respect of the child may not be— 

(a) made, or  

(b) modified under paragraph (c) or (d) of subsection (9) of section 73 of the 1995 
Act, 

 until the application is determined (or, as the case may be, withdrawn or abandoned).> 

Hugh Henry 
 

49 In section 91A, page 51, line 14, leave out <a matter> and insert <the child’s case> 

Hugh Henry 
 

126 In section 91A, page 51, line 15, at end insert <(whether following receipt of a report under 
section (Duty of children’s hearing to prepare report for court) or otherwise)> 

Hugh Henry 
 

50 In section 91A, page 51, line 16, leave out <(1)(b)> and insert <(1)> 

Mr Adam Ingram 
 

51* Leave out section 91A and insert— 

<Effect of permanence order application on supervision requirement 

 Effect of permanence order application on supervision requirement 

(1) Subsection (2) applies where— 

(a) a child is subject to a supervision requirement, and 

(b) an application has been made for a permanence order for the child and has not 
been finally determined. 

(2) During the determination of the application, the court to which the application has been 
made must determine all matters relating to the supervision requirement (including 
reviews) in place of the children’s hearing. 

(3) Subsection (2) does not apply— 

(a) as regards any matter relating to— 

(i) the drawing up of any report required in terms of section 73(13) of the 
1995 Act, 

(ii) a child protection order granted in relation to the child, or 

(iii) the placement of the child in secure accommodation, or 

(b) if the court to which the permanence order application has been made refers the 
matter to the Principal Reporter. 

(5) The Scottish Ministers may by regulations provide for the modification of the provisions 
of Chapters 2 and 3 of Part II of the 1995 Act insofar as they relate to a child in respect 
of whom this section applies. 
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(6) In this section— 

“court” means the Court of Session or the sheriff court, 

“child protection order”, “children’s hearing”, “Principal Reporter”, “secure 
accommodation” and “supervision requirement” have the same meanings as in 
Part II of the 1995 Act.> 

Section 91B 

Hugh Henry 
 

52 In section 91B, page 51, line 23, leave out from <has> to end of line 25 and insert <is made for a 
permanence order, or variation of such an order, in respect of a child.> 

Hugh Henry 
 

153* In section 91B, page 51, line 34, at end insert— 

<(  ) If— 

(a) the child in respect of whom an interim order is made is subject to a supervision 
requirement, and 

(b) the provisions of the order conflict, or are otherwise inconsistent, with the 
requirement, 

 the provisions of the order prevail.> 

Hugh Henry 
 

53 In section 91B, page 51, line 34, at end insert— 

<(  ) In subsection (1), the reference to variation of a permanence order includes a reference 
to amendment of the order to include provision granting authority for the child to whom 
the order relates to be adopted.> 

After section 91B 

Mr Adam Ingram 
 

54* After section 91B, insert— 

<Effect of  permanence orders on supervision requirements and children’s hearings

Effect of permanence order on supervision requirement and powers of children’s 
hearing

(1) This section applies where a child is the subject of a permanence order or an 
permanence order under section 91B and— 

(a) the child is also the subject of a supervision requirement, or 

(b) a children’s hearing is considering making a supervision requirement which 
includes a condition in respect of the child. 

(2) A children’s hearing must not, in the circumstances mentioned— 

(a) in paragraph (a) of subsection (1), vary the supervision requirement to include a 
condition (or vary a condition which the supervision requirement includes), or 
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(b) in paragraph (b) of that subsection, make the supervision requirement, 

unless subsection (3) applies or they are directed to do so by virtue of subsection (7). 

(3) This subsection applies where the condition (or as the case may be the condition as so 
varied) does not conflict with the permanence order or interim order and the local 
authority, all relevant persons, the child and any safeguarder agree that the condition 
may be included (or as the case may be varied). 

(4) If the children’s hearing are satisfied that the child is for any reason not capable of 
agreeing to the inclusion (or as the case may be the variation) of the condition they may 
proceed in terms of paragraph (a) or (b) of subsection (2) without the agreement of the 
child. 

(5) Where a children’s hearing propose to do as is mentioned in paragraph (a) or (b) of 
subsection (2) but subsection (3) does not apply, the children’s hearing must direct the 
Principal Reporter to make an application to the court which made the permanence order 
or the interim order for a referral to them under subsection (7). 

(6) Any application under subsection (5) must be made by the Principal Reporter within 7 
days of the direction being made, and the court is to hear the application within 21 days 
after the application is lodged. 

(7) If the court, on consideration of an application under subsection (5), is satisfied that the 
welfare of the child so requires, it is to determine that the children’s hearing should 
implement the proposal mentioned in paragraph (a) or (b) of subsection (2) and is to 
refer the matter to them with a direction to that effect. 

(8) A children’s hearing must be arranged within 21 days of the Principal Reporter receives 
a direction under subsection (7). 

(9) The Scottish Ministers may by regulations provide for the modification of the provisions 
of Chapters 2 and 3 of Part II of the 1995 Act insofar as they relate to a child in respect 
of whom this section applies. 

(10) In this section— 

“court” means the Court of Session or the sheriff court, 

“children’s hearing”, “relevant person”, “Principal Reporter”, “safeguarder” and 
“supervision requirement” have the same meanings as in Part II of the 1995 Act.> 

Section 92 

Hugh Henry 
 

55 Move section 92 to after section 93 

Section 94 

Hugh Henry 
 

128 In section 94, page 52, line 32, leave out <may at the same time> and insert <must consider 
whether to> 
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Section 94A 

Hugh Henry 
 

129 In section 94A, page 53, line 15, leave out <84(5)(b)(i)> and insert <(Order granting authority 
for adoption: conditions)(1)(c)(i)> 

Hugh Henry 
 

131 In section 94A, page 53, line 17, leave out <84(5)(b)(ii)> and insert <(Order granting authority 
for adoption: conditions)(1)(c)(ii)> 

Section 96 

Hugh Henry 
 

56 In section 96, page 53, line 30, leave out <84(2)> and insert <(Permanence orders)(2)> 

Section 97 

Hugh Henry 
 

57 In section 97, page 54, line 12, after <(3)(b)> insert <(if he can be found)> 

Hugh Henry 
 

58 In section 97, page 54, line 12, leave out <matter mentioned in paragraph> and insert <matters 
mentioned in paragraphs (za) and> 

Hugh Henry 
 

59 In section 97, page 54, line 20, leave out <(if he can be found)> 

Section 102 

Hugh Henry 
 

60 In section 102, page 57, line 12, leave out <84> and insert <(Permanence orders)> 

Section 103 

Ms Rosemary Byrne 
 

133 In section 103, page 57, line 21, after <Act> insert— 

<(  ) the child is residing with a relative who holds at least one of the parental rights or 
parental responsibilities mentioned in sections 1 and 2 of the 1995 Act),> 

   

Hugh Henry 
 

134 In section 103, page 57, line 23, at end insert <or 
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(c) were the child not residing with a relative, the authority would be required by 
section 25(1) of that Act to provide accommodation for the child.> 

Ms Rosemary Byrne 
 

135 In section 103, page 57, line 24, leave out <may> and insert <must> 

Hugh Henry 
 

136 In section 103, page 58, line 3, at end insert— 

<(  ) A child does not fall within paragraph (c) of subsection (1A) if the relative is a guardian 
of the child.> 

Hugh Henry 
 

137 In section 103, page 58, line 3, at end insert— 

<(  ) It is immaterial for the purposes of paragraph (c) of subsection (1A) whether the relative 
has any parental rights or parental responsibilities in relation to the child.> 

Section 106 

Hugh Henry 
 

138 In section 106, page 58, line 29, after <(5)> insert <(if he can be found)> 

Hugh Henry 
 

139 In section 106, page 58, line 29, leave out from <date> to end of line 30 and insert <matters 
mentioned in paragraphs (za) and (a) of subsection (4).> 

Hugh Henry 
 

140 In section 106, page 59, line 13, leave out <(if he can be found)> 

Section 109 

Hugh Henry 
 

61 In section 109, page 60, leave out lines 20 and 21 and insert— 

<(  ) section (Adoption service: regulations) which includes provision amending 
subsection (1C) or (1D) of section (Duty of local authority to provide 
adoption service),> 

Section 111 

Hugh Henry 
 

62 In section 111, page 61, line 20, at end insert— 

 <“adoption support services” has the meaning given by section (Duty of local 
authority to provide adoption service)(1D),> 
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Hugh Henry 
 

141 In section 111, page 61, line 20, at end insert— 

<“applicant”, in sections 16 to 19 and 36, has the meaning given by section 
15(2),> 

Hugh Henry 
 

142 In section 111, page 61, line 37, after <“guardian”> insert <, in relation to a child,> 

Hugh Henry 
 

63 In section 111, page 62, line 6, leave out <84(2)> and insert <(Permanence orders)(2) 

Hugh Henry 
 

143 In section 111, page 62, line 7, at end insert— 

 <“registered adoption society” has the meaning given by section 2(2) of the 2002 
Act,> 

Hugh Henry 
 

144 In section 111, page 62, line 9, leave out from <(in> to end of line and insert <of the child (in 
each case, whether or not by affinity, and in the cases of a brother, sister, uncle or aunt , whether 
of the full-blood or half-blood); and includes a civil partner of any such grandparent, brother, 
sister, uncle or aunt,> 

Hugh Henry 
 

64 In section 111, page 62, line 19, leave out <adoption support services> and insert <an adoption 
service> 

Hugh Henry 
 

65 In section 111, page 62, line 20, leave out <services> and insert <a service> 

Schedule 1 

Hugh Henry 
 

145 In schedule 1, page 66, line 8, leave out <adoption under> 

Hugh Henry 
 

146 In schedule 1, page 66, line 9, leave out <adoption under> 

Schedule 2 

Hugh Henry 
 

147 In schedule 2, page 68, line 8, leave out from beginning to <Ministers)> and insert— 

<(  ) In section 5 (powers of Scottish Ministers)— 
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(a) in subsection (1B), after paragraph (p) insert— 

“(q) the Adoption and Children (Scotland) Act 2006 (asp 00).”,  

(b) in subsection (2)(c), for “and (p)” substitute “, (p) and (q)”, and 

(c) in subsection (5)> 

Hugh Henry 
 

66 In schedule 2, page 68, line 25, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

148 In schedule 2, page 68, line 33, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

149 In schedule 2, page 69, line 15, leave out paragraph I1  

Hugh Henry 
 

67 In schedule 2, page 69, line 36, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

150 In schedule 2, page 70, leave out lines 3 to 7 and insert— 

<“(6) The publishing by an adoption agency (as defined in section 111(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00)) of any matter mentioned 
in subsection (1) for the purpose mentioned in subsection (7) does not 
constitute an offence under subsection (2). 

(7) That purpose is the making of arrangements, by virtue of section 1(1C) of that 
Act, for placing children for adoption.”> 

Hugh Henry 
 

68 In schedule 2, page 70, line 18, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

69 In schedule 2, page 70, line 36, after <section> insert <91A(3) or> 

Hugh Henry 
 

70 In schedule 2, page 70, leave out lines 38 and 39 

Hugh Henry 
 

71 In schedule 2, page 70, line 42, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

72 In schedule 2, page 71, line 6, leave out <84> and insert <(Permanence orders)> 
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Hugh Henry 
 

73 In schedule 2, page 71, line 9, leave out <84(2)> and insert <(Permanence orders)(2)> 

Hugh Henry 
 

74 In schedule 2, page 71, line 21, leave out <84> and insert <(Permanence orders)> 

Hugh Henry 
 

151 In schedule 2, page 71, line 23, at end insert— 

<In section 1 of the Adoption (Intercountry Aspects) Act 1999 (regulations giving effect 
to the Convention on Protection of Children and Co-operation in respect of Intercountry 
Adoption), after subsection (6) add— 

“(7) References in this section to enactments include references to Acts of the 
Scottish Parliament.”> 

Hugh Henry 
 

75 In schedule 2, page 71, line 24, leave out paragraph 2 

Hugh Henry 
 

76 In schedule 2, page 71, leave out lines 29 to 39 

Hugh Henry 
 

77 In schedule 2, page 72, leave out lines 6 and 7 

Hugh Henry 
 

78 In schedule 2, page 72, leave out line 9 

Hugh Henry 
 

79 In schedule 2, page 72, leave out line 11 

Long Title 

Hugh Henry 
 

152 In the long title, page 1, line 3, leave out <for the fostering of> and insert <in respect of certain> 
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SP Bill 61A-ML (Supplement)  Session 2 (2006) 
 

1

Adoption and Children (Scotland) Bill 
 

Supplement to the Marshalled List of Amendments selected for 
Stage 3 

The amendment below has been lodged as a manuscript amendment. The Presiding Officer 
has agreed, under Rule 9.10.6, to allow it to be moved at the meeting of the Parliament on 7 
December. It has been grouped with the amendments in group 3. 

Schedule 2 

Hugh Henry 
 

154 In schedule 2, page 71, line 7, after <(b)> insert <of the definition of “relevant person”> 
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Adoption and Children (Scotland) Bill  
 

Groupings of Amendments for Stage 3 

 
This document provides procedural information which will assist in preparing for and 
following proceedings on the above Bill.  The information provided is as follows: 

the list of groupings (that is, the order in which amendments will be debated).  Any 
procedural points relevant to each group are noted. 
the text of amendments to be debated set out in the order in which they will be 
debated.  THIS LIST DOES NOT REPLACE THE MARSHALLED LIST, 
WHICH SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH 
THEY WILL BE DISPOSED OF. 

Groupings of amendments 

Note: The time limits indicated are those set out in the timetabling motion to be considered by the 
Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on the groups 
above each line must be concluded by the time indicated, although the amendments in those 
groups may still be moved formally and disposed of later in the proceedings.  

Group 1:  Adoption services
1, 2, 3, 4, 4A, 4B, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 80, 15, 16, 17, 18, 19, 20, 21, 22, 81, 23, 
24, 25, 26, 27, 28, 82, 29, 30, 31, 32, 33, 83, 61, 62, 64, 65, 75, 76, 77, 78, 79 

Group 2: Adoption process: matters to be taken into consideration
84 

Group 3: Minor and consequential amendments
85, 89, 90, 91, 92, 93, 106, 107, 109, 110, 111, 112, 114, 47, 48, 50, 55, 141, 142, 143, 144, 
145, 146, 147, 149, 69, 70 

Group 4: Onward referral of prospective adopters by adoption agencies
86 

Group 5: Location of residence of applicants to adopt
87, 88 

Debate to end no later than 1 hour 5 minutes after proceedings begin 
 
Group 6: Adoption by same-sex couples
94, 95, 96, 97, 98 

Debate to end no later than 1 hour 50 minutes after proceedings begin 
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Group 7: Grounds for dispensing with parental consent in the making of an adoption 
order
100, 103  
 
Group 8: Permanence orders: general
104, 105, 34, 35, 36, 115, 116, 117, 37, 38, 42, 44, 45, 46, 129, 131, 56, 60, 63, 66, 148, 67, 
68, 71, 72, 73, 74 

Group 9: Assessment of an adopted persons’ requirements beyond the age of  18
108 

Group 10: Meaning of “protected child”
113 

Debate to end no later than 2 hours 20 minutes after proceedings begin 

Group 11: Conditions and considerations applicable to making of order
119, 120 

Group 12: Definition of “relevant child”
39, 40, 41, 43 
 
Group 13: Parental rights and responsibilities subsisting after making of permanence 
order
121 

Group 14: Variation of permanence order: proceedings
122, 123 

Group 15: Interface between permanence orders and supervision requirements
124, 125, 49, 126, 51, 52, 53, 153, 54 

Group 16: Revocation and variation of permanence order
128

Group 17: Rules of procedure applying to fathers without parental rights and 
responsibilities
57, 58, 59, 138, 139, 140 

Debate to end no later than 3 hours 5 minutes after proceedings begin 

Group 18: Fostering and kinship care allowances
133, 134, 135, 136, 137, 152 

Group 19: Prohibition of publication of material at children’s hearings
150 

Group 20: Adoption (Intercountry Aspects Act) 1999
151 

Debate to end no later than 3 hours 25 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 

Vol. 3, No. 16 Session 2 

Meeting of the Parliament 

Thursday 7 December 2006  

Note: (DT) signifies a decision taken at Decision Time. 

The meeting opened at 9.15 am. 

Business Motion: Ms Margaret Curran, on behalf of the Parliamentary Bureau, 
moved S2M-5285—That the Parliament agrees that, during Stage 3 of the Adoption 
and Children (Scotland) Bill, debate on groups of amendments shall, subject to Rule 
9.8.4A, be brought to a conclusion by the time limit indicated, that time limit being 
calculated from when the Stage begins and excluding any periods when other 
business is under consideration or when the meeting of the Parliament is 
suspended, other than a suspension following the first division in the Stage in the 
morning and afternoon being called, or otherwise not in progress: 

Groups 1 to 5: 1 hour 5 minutes 
Group 6: 1 hour 50 minutes 
Groups 7 to 10: 2 hours 20 minutes 
Groups 11 to 17: 3 hours 5 minutes 
Groups 18 to 20: 3 hours 25 minutes. 

The motion was agreed to. 

Adoption and Children (Scotland) Bill - Stage 3: The Bill was considered at Stage 
3.

The following amendments were agreed to without division: 1, 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 80, 15, 16, 17, 18, 19, 20, 21, 22, 81, 23, 24, 25, 26, 27, 28, 82, 
29, 30, 31, 32, 33, 83, 85, 87, 88, 89, 90, 91, 92, 93, 100 and 103.

Amendment 84 was agreed to (by division) (For 59, Against 51, Abstentions 1). 
The following amendments were disagreed to (by division)— 

            4A       (For 36, Against 71, Abstentions 0) 
            4B       (For 37, Against 71, Abstentions 0) 
            86        (For 55, Against 58, Abstentions 1) 
            94        (For 8, Against 101, Abstentions 1) 
            95        (For 11, Against 98, Abstentions 1) 
            96        (For 12, Against 95, Abstentions 1). 

Amendments 97 and 98 were not moved. 

The Presiding Officer extended the time-limits under Rule 9.8.4A(c).
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Adoption and Children (Scotland) Bill - Stage 3: The Parliament resumed 
consideration of the Bill at Stage 3. 

The following amendments were agreed to without division: 104, 105, 106, 107, 109, 
110, 111, 112, 113, 114, 34, 35, 36, 115, 37, 120, 38, 39, 40, 41, 42, 43, 44, 45, 46, 
122, 123, 47, 124, 48, 125, 49, 126, 50, 52, 153, 53, 55, 128, 129, 131, 56, 57, 58, 
59, 60, 134, 136, 137, 138, 139, 140, 61, 62, 141, 142, 63, 143, 144, 64, 65, 145, 
146, 147, 66, 148, 149, 67, 68, 69, 70, 71, 72, 154, 73, 74, 151, 75, 76, 77, 78, 79 
and 152. 

The following amendments were disagreed to (by division)— 

            51        (For 35, Against 65, Abstentions 7) 
            54        (For 34, Against 64, Abstentions 9) 
            133     (For 38, Against 69, Abstentions 0) 
            135     (For 44, Against 63, Abstentions 0). 

Amendment 108 was moved and, with the agreement of the Parliament, withdrawn. 
The following amendments were not moved: 116, 117, 119, 121 and 150.

Motion without notice: Ms Margaret Curran moved, without notice, a motion under 
Rule 9.8.5A to extend the time-limits for groups 8 to 10 by 30 minutes.
The motion was agreed to. 

The Presiding Officer consequently used his discretion under Rule 9.8.5B to move 
Decision Time to 5.30 pm on Thursday 7 December 2006. 

Adoption and Children (Scotland) Bill - Stage 3: The Minister for Education and 
Young People (Hugh Henry) moved S2M-5041—That the Parliament agrees that the 
Adoption and Children (Scotland) Bill be passed. 

After debate, the motion was agreed to ((DT) by division: For 101, Against 6, 
Abstentions 6). 
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30187  7 DECEMBER 2006  30188 

Scottish Parliament 
Thursday 7 December 2006 

[THE PRESIDING OFFICER opened the meeting at 
09:15]

Business Motion 
The Presiding Officer (Mr George Reid): Good 

morning. The first item of business is 
consideration of business motion S2M-5285, in the 
name of Margaret Curran, on behalf of the 
Parliamentary Bureau, setting out a timetable for 
stage 3 consideration of the Adoption and Children 
(Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during Stage 3 of the 

Adoption and Children (Scotland) Bill, debate on groups of 
amendments shall, subject to Rule 9.8.4A, be brought to a 
conclusion by the time limit indicated, that time limit being 
calculated from when the Stage begins and excluding any 
periods when other business is under consideration or 
when the meeting of the Parliament is suspended, other 
than a suspension following the first division in the Stage in 
the morning and afternoon being called, or otherwise not in 
progress:

Groups 1 to 5: 1 hour 5 minutes 

Group 6: 1 hour 50 minutes 

Groups 7 to 10: 2 hours 20 minutes 

Groups 11 to 17: 3 hours 5 minutes 

Groups 18 to 20: 3 hours 25 minutes.—[Ms Margaret 
Curran.]

Lord James Douglas-Hamilton (Lothians) 
(Con): On a point of order, Presiding Officer. I do 
not wish to oppose the business motion, but I wish 
to make a point of order. There has been 
insufficient time between the grouping of 
amendments and stage 3 consideration. The 
timescale was little more than one full day. Given 
the many issues of complexity arising from the bill, 
there is a substantial risk that, with such a short 
timescale, parliamentarians could miss points of 
real importance. 

I do not wish to make too much of the issue 
today, as we seek to improve the bill as much as 
possible before its likely enactment, but I 
understand that the Procedures Committee is 
likely to review the matter. If the timescales remain 
as tight as this, there is a danger that mistakes will 
be made and that the Parliament will have to 
revisit the subject with further legislation as soon 
as the eventual act is reviewed. With more time to 
consider amendments before a bill’s final stage, it 
is more likely that we can get it dead right. 

The Minister for Parliamentary Business (Ms 
Margaret Curran): I thank Lord James for 
indicating to me that he was going to raise his 
point of order, with which I have some sympathy. 
He will know that we consulted all the business 
managers on the Adoption and Children 
(Scotland) Bill. We do our very best to allow the 
maximum time. The Executive is giving attention 
to the principle that Lord James has raised. 
Obviously, we want to maximise the opportunities 
for members to scrutinise proposed legislation 
over the appropriate time. We will be examining 
that in both the short term and the longer term. 

The Presiding Officer: I am grateful to Lord 
James. I, too, have some sympathy with the views 
that he has expressed. No doubt the Procedures 
Committee will consider the issue. 

Motion agreed to. 
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Adoption and Children (Scotland) 
Bill: Stage 3 

09:17 
The Presiding Officer (Mr George Reid): The 

next item of business is stage 3 proceedings on 
the Adoption and Children (Scotland) Bill. 
Members should have in front of them the bill as 
amended at stage 2; the marshalled list, which 
contains all the amendments that have been 
selected for debate; a supplement to the 
marshalled list, which contains one manuscript 
amendment; and the groupings, which I have 
agreed. Amendment 154, as shown on the 
supplement to the marshalled list, will be debated 
with the amendments in group 3 and considered 
after amendment 72. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
this morning. The period of voting for that division 
will be 30 seconds. Thereafter, I will allow a voting 
period of one minute for the first division after a 
debate; all other divisions will be 30 seconds. 

Section 1—Duty of local authority to provide 
adoption support services 

The Presiding Officer: Group 1 is on adoption 
services. I will put the question on the 
amendments to amendment 4 before putting the 
question on amendment 4 itself. Amendment 1, in 
the name of the minister, is grouped with 
amendments 2 to 4, 4A, 4B, 5 to 14, 80, 15 to 22, 
81, 23 to 28, 82, 29 to 33, 83, 61, 62, 64, 65 and 
75 to 79. 

The Deputy Minister for Education and 
Young People (Robert Brown): I echo Lord 
James’s earlier comments by acknowledging that 
the bill is technically complex, as is reflected by 
the fairly large number of amendments that are 
before the Parliament. 

Barring Adam Ingram’s amendments 4A and 4B, 
to which you referred, Presiding Officer, all the 
amendments in the group were lodged by the 
Scottish Executive. The Executive amendments all 
hinge on amendment 4, the purpose of which is to 
bring together various provisions on adoption 
support services and those categories of people 
who have access to them. That has been done to 
provide a clearer and tighter structure to part 1 of 
the bill. I took up the issue in discussion with the 
Education Committee at stage 2. 

In the bill as amended at stage 2, the duty of the 
local authority is defined exclusively as providing 
an “adoption support service”. That description is 
too narrow, given the bringing together of the 
various forms of pre-adoption, adoption and post-

adoption services. The definition would be liable to 
cause confusion, and it does not reflect the 
breadth of adoption services that a local authority 
is expected to provide. For that reason, we have 
returned to the terminology of “an adoption 
service” rather than “adoption support service”. 
Under the revised structure, adoption support 
services now feature as a component of the 
adoption service, rather than defining it. 

Amendment 4 takes the list of categories of 
people who are eligible to receive adoption 
support services from section 6(1) and inserts it 
into section 1. Accordingly, section 6 is removed 
by amendment 15. In addition, the list is reduced 
from 22 categories to 12, which must be a good 
thing. That has been achieved by combining 
categories, and no category of people has been 
excluded. In other words, there is no change in the 
policy effect of section 6. Amendment 4 also takes 
the list of services to which those categories of 
people have access out of section 6(2) and inserts 
it into section 1. Some of the categories that were 
previously listed at section 6(2) have been 
extracted from the list to form a subset of services 
called adoption support services, to which 
paragraph (e) of new subsection (1C), which 
amendment 4 adds to section 1, refers, and which 
is defined at new subsection (1D). 

Restructuring the old section 6(2) allows 
different parts of the adoption service to be 
provided in different ways. Those parts that will be 
listed at proposed new section 1(1C) relate to the 
assessment of children who may be adopted, the 
assessment of prospective adopters, 
arrangements for placing children for adoption and 
the provision of information about adoption to the 
people who are listed at section 1(1B). I hope that 
everyone is entirely with me so far. Those parts of 
adoption support services include the provision of 
information, guidance and counselling for people 
who are affected by adoption. 

In keeping with those changes, amendment 7 
divides section 1 thematically into two sections in 
order to achieve a more logical, coherent 
structure. The first of those sections, “Duty of local 
authority to provide adoption service”, provides a 
definition of the adoption service that a local 
authority has a duty to provide, with a definition of 
adoption support services as a component of that. 
The second section, “Carrying out of duties 
imposed by section 1”, states the factors to which 
a local authority must have regard for the purpose 
of carrying out the duties that are imposed by the 
first of the two sections. It also states: 

“A local authority may carry out the duties imposed … by 
securing the provision of its adoption support services by a 
registered adoption service.” 

“Registered adoption service” is then defined. 
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Amendment 8 transfers the regulation-making 
power that was previously at section 6(4), as 
amended, to after section 1, in keeping with the 
bill’s revised structure. 

Amendments 12, 14 and 80 amend section 4, 
which provides for a definition of the adoption 
service under the Regulation of Care (Scotland) 
Act 2001. Section 2(11) of the 2001 act provided 
for the definition of the adoption service, and 
section 2(12) provided that, 
“For the purposes of subsection (11)(b) above, the making 
of arrangements for the adoption of a child where the 
proposed adopter is a relative of the child is not an 
adoption service.” 

The amendments do not change that situation, 
but merely insert revised definitions at sections 
2(11) and 2(12) of the 2001 act to reflect the 
restructuring of the bill. Parents and relatives 
should not be included under the definition of an 
adoption service, as that would mean private 
individuals being subject to inspection by the 
Scottish Commission for the Regulation of Care, 
which is obviously not what is intended. 

Amendment 80 provides that, for a parent or 
relative, the making of arrangements for the 
adoption of a child or the placing of a child for 
adoption is not considered an adoption service. 
Amendments 18 and 20 amend section 8 to 
provide that a local authority must provide to a 
person mentioned in new subsection (1B) of 
section 1 information about adoption. 

The remaining Executive amendments are all 
technical in nature and are intended to account for 
the changes in terminology and definition; to 
amend references to reflect the changes in the 
bill’s structure; and to achieve a more logical, 
thematically grouped structure in the light of those 
changes. I ask the Parliament to support those 
amendments. 

I am conscious of a glazed look in the Presiding 
Officer’s eyes as I go through these amendments. 

The Presiding Officer: Not at all. 

Robert Brown: Amendments 4A and 4B were 
lodged by Adam Ingram. The purpose of 
amendment 4A is to include counselling and 
assistance to birth parents who are considering 
giving up their child for adoption as a distinct 
service under section 1. That service would be 
provided automatically, without assessment. The 
point here is whether counselling and assistance 
to birth parents who are considering relinquishing 
their baby at birth—obviously an important 
matter—can be described as adoption support. 
We feel that it is reasonable to include support to a 
birth parent who is giving up, or thinking about 
giving up, their baby for adoption under the label 
of adoption support services. In practical terms, 
that means that a birth parent in such a situation 

would be subject to an assessment of need before 
the support services of counselling and assistance 
were delivered. 

We view the automatic assessment as a positive 
mechanism rather than, as some people have 
argued, a means for local authorities to sift out 
people from receiving services, perhaps because 
of resource implications. The aim of assessment is 
to allow a structured, strategic, long-term 
approach to support, aimed at the specific 
targeting of services to needs, rather than generic 
provision in certain circumstances. It seems to us 
desirable that the complex needs of a mother who 
is relinquishing her child, when the emotional 
repercussions have lifelong implications, should 
be very carefully considered, perhaps almost more 
so than for anybody else who is receiving support 
of that kind. 

That does not prevent such services from being 
delivered on an emergency basis under section 
50, but a proper assessment thereafter is 
desirable for support planning and increasing the 
awareness of services available. In terms both of 
cohesive bill structure and of active management 
of birth parents’ support needs, we want to retain 
that service under adoption support services with 
the associated amendment. 

Amendment 4B would provide for services for 
supporting 
“persons who may adopt a child” 

and 
“persons who have adopted a child” 

and their families to be included in the definition of 
adoption support services in subsection (1D) that 
will be inserted by amendment 4. As far as we can 
see, that has already been accounted for by 
subsection (1D), which includes counselling, 
guidance and any other assistance in relation to 
the adoption process that the local authority 
considers appropriate under the definition of 
adoption support services, which are further 
defined as being provided to those who are listed 
at subsection (1B), including people who may 
adopt a child or who have adopted a child, and 
their children, or children treated by them as their 
children. As such, amendment 4B seems 
unnecessary, and it is rather vague, because it is 
not quite clear what is meant by the word 
“services” in that context, nor who is included in 
the meaning of the word “families”. 

I hope that Adam Ingram will accept my rather 
long and convoluted explanation of the matter, and 
will not move his amendments. I will be interested 
in hearing his comments. 

I move amendment 1. 
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Mr Adam Ingram (South of Scotland) (SNP): 
The minister will appreciate that we broadly 
support the Executive’s amendments, for the 
reasons that he expressed; we have discussed 
these matters at committee many times. However, 
I will focus on the two amendments in my name. 
Amendment 4A, which was suggested by the 
British Association for Adoption and Fostering 
Scotland, makes it clear that services to birth 
parents who are relinquishing their children for 
adoption should be an integral part of the general 
adoption service. 

Counselling and other assistance should be 
available on request, as is the case under the 
current law. If no provision of that kind is made in 
the bill, that service will be treated by local 
authorities as if it were a support service, which is 
not provided automatically on request but is 
subject to a needs assessment. Parliament is well 
aware that the assessment process is often 
subject to delays, and even waiting lists, 
depending on resource pressures at local authority 
level.

The BAAF Scotland argues that, by their very 
presentation, birth parents will need that service. It 
is not hard to foresee the prospect of young, 
perhaps desperate, expectant mothers breaking 
off contact with agencies that refuse immediate 
help. Section 50, on urgent provision, does not 
cover that scenario. Its focus is on an adoptive 
family facing urgent problems, rather than on a 
relinquishing birth parent. 

Amendment 4B would extend the list of support 
services provided beyond the limited list that is laid 
out in subsection (1D) in Executive amendment 4. 
Adoptive families require access to services that 
go well beyond counselling, guidance and 
assistance in relation to the adoption process. 
Those services can range from specialist 
therapeutic services, helping traumatised children 
to heal psychologically, to respite care. As 
members will be aware, current provision is 
subject to a postcode lottery. Recognition in the 
bill of the wide range of services required by 
adoptive families is a necessary first step to 
improving the current system. If the minister will 
not accept amendment 4B, what commitment is he 
prepared to give that the types of services that I 
have mentioned will be included in regulations, as 
defined in amendment 8? 

Lord James Douglas-Hamilton (Lothians) 
(Con): I support Adam Ingram’s amendment 4A, 
which would include in the categories that are 
introduced by amendment 4 the provision for 
counselling to birth parents who are considering 
relinquishing their child. That is necessary to make 
certain that access to such advice is rapid and 
available. I also support his amendment 4B, which 

would tighten up the definition of what adoption 
services should be. 

09:30 
Mr Kenneth Macintosh (Eastwood) (Lab): The 

media focus on more controversial aspects of the 
bill has obscured the fact that improving the 
support that is available to adoptive families is at 
its heart. The needs of young people who are 
being adopted, and the demands that they place 
on families, are increasing all the time, as has 
been pointed out throughout stages 1 and 2, and 
the support that we offer families is therefore 
crucial if we are to make a success of families as 
adopters. 

A lot of the detail about support has been left to 
regulation, and although I welcome the series of 
amendments outlined by the minister, including 
those on regulations, I seek further assurance that 
he will use those regulations to improve education 
and training for all those who deal with adoptive 
families. In particular, I ask the minister to consider 
further the concerns raised by Adoption UK, which 
has outlined a series of measures that it believes 
need to be addressed in detail if we are to support 
families. The measures that it considers necessary 
include access to specialist therapeutic 
psychological services, access to specially trained 
therapists, recognised specialist support centres, 
educational services, parent mentors and buddies, 
and intensive support for families who face 
disruption. If the minister can tackle those issues, 
as well as tackling the rather patchy and 
inconsistent provision of services across the 
country, that will address those concerns fully. 

Iain Smith (North East Fife) (LD): I want to put 
on record the concerns that the Education 
Committee expressed about the way in which the 
bill appeared before it at various stages. When 
stage 3 is completed today, the bill will be 
substantially different from the one that appeared 
at stage 1, having been restructured twice, first at 
stage 2 and again at stage 3. That raises 
questions about members’ ability to scrutinise 
effectively the overall shape of the bill as it goes 
through Parliament, and the Executive needs to 
look at that carefully in the future. 

Part of the concern is simply that too much 
legislation is being put through the Parliament by 
the Executive, and that there are not enough 
drafting resources in the Executive to meet 
demand. I hope that the Executive will consider 
that matter seriously, both when it reviews the 
bill’s passage through Parliament and in the future 
in relation to other bills. I do not wish to criticise 
ministers, or the bill team, who have done their 
best to get the bill right, but I have serious 
concerns. 
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When he sums up, can the minister assure me 
that there is nothing in section 1(1), on the duties 
of each local authority, that will prevent local 
authorities from working together to provide 
adoption services? 

Robert Brown: I can assure Iain Smith that 
there is nothing to stop local authorities working 
together. That already happens in many aspects 
of the work that they do. 

I accept what Iain Smith says about the 
restructuring of the bill. It was complex. We were 
bringing together different sorts of adoption 
services—pre-adoption, during the adoption 
process and post-adoption—to create a more 
comprehensive structure. 

Fiona Hyslop (Lothians) (SNP): Does the 
minister acknowledge that that was not in the bill 
at stage 1, and that the redefinition of adoption to 
include the whole process—pre-adoption, during 
adoption and post-adoption—rather than simply 
what happens at the point of adoption was the 
result of cross-party pressure from the committee? 
That substantial rewriting of the bill has meant that 
it was not possible for the committee or the 
Parliament to make any changes until we saw the 
amendments that were lodged five days ago. 

Robert Brown: I accept that, but it was always 
our intention nevertheless to improve adoption 
support services generally. As I recognised early 
in stage 2, the bringing together of the different 
structures did not produce a terribly cohesive 
framework in terms of the statutory wording. There 
has not been a significant policy change in most 
areas, but we now have a structure that is a bit 
more thematic and coherent than it was at the 
beginning of the bill process. I accept that it is 
difficult to get the scrutiny of complex legislative 
structures right, but we now have a structure that 
is capable of taking us forward much more 
successfully, to provide the coherent services that 
people who get involved in adoption, from 
whatever perspective, deserve and ought to have. 

We have recognised from the beginning that 
adoption support is an important area that needs 
to be improved. When we come to regulation, it is 
against that background that we want to consider 
the sort of issues that Ken Macintosh, Adam 
Ingram and others have talked about, such as 
addressing patchy service provision across the 
country. Members will agree that such detailed 
matters are not for the bill; information will change 
over time as knowledge increases, so it will be 
right to include those matters in regulations. I 
assure members that we will consider the matters 
that will give flesh to the provisions. 

I turn to Adam Ingram’s two amendments—
amendments 4A and 4B. Apart from the 
emergency arrangements in section 50, which 

have already been mentioned, we should consider 
sections 8(1)(a) and 8(1)(b), and section 8(2), 
which allows the provision of services without 
assessment. It is important to consider the longer 
term; we should not simply deal with people in one 
moment and then move on. We want to be able to 
get involved when there are emergencies, so that 
we can deal immediately with problems, but we 
also want to be able to make long-term 
assessments and to maintain our involvement with 
families. That is what the bill, and the Executive 
amendments, will allow us to do. Amendments 4A 
and 4B are not necessary; in fact, if agreed to, 
they would add confusion to a coherent structure. I 
therefore urge members to reject Adam Ingram’s 
amendments 4A and 4B—always assuming that 
he moves them. 

Amendment 1 agreed to. 

Amendments 2 and 3 moved—[Robert Brown]—
and agreed to. 

Amendment 4 moved—[Robert Brown]. 

Amendment 4A moved—[Mr Adam Ingram]. 

The Presiding Officer: The question is, that 
amendment 4A be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: In that case, there will 
be a division but we will first suspend for five 
minutes. 

09:36 
Meeting suspended. 

09:41 
On resuming— 

The Presiding Officer: We will proceed with the 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
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Maxwell, Mr Stewart (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  

Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Presiding Officer: The result of the division 
is: For 36, Against 71, Abstentions 0. 

Amendment 4A disagreed to. 

Amendment 4B moved—[Mr Adam Ingram]. 

The Presiding Officer: The question is, that 
amendment 4B be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Robison, Shona (Dundee East) (SNP)  
Scott, John (Ayr) (Con)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 
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AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  

Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Presiding Officer: The result of the division 
is: For 37, Against 71, Abstentions 0. 

Amendment 4B disagreed to. 

Amendment 4 agreed to. 

Amendments 5 to 7 moved—[Robert Brown]—
and agreed to. 

After section 1 
Amendment 8 moved—[Robert Brown]—and 

agreed to. 

Section 2—Local authority plans 
Amendments 9 to 11 moved—[Robert Brown]—

and agreed to. 

Section 4—Meaning of “adoption support 
service” in Regulation of Care (Scotland) Act 

2001 
Amendments 12 to 14 and 80 moved—[Robert 

Brown]—and agreed to. 

Section 6—Adoption support services 
Amendment 15 moved—[Robert Brown]—and 

agreed to. 

Section 7A—Assessment of needs for 
adoption support services 

Amendments 16 and 17 moved—[Robert 
Brown]—and agreed to. 

Section 8—Provision of adoption support 
services 

Amendments 18 to 22, 81, 23 and 24 moved—
[Robert Brown]—and agreed to. 

Section 50—Urgent provision 
Amendment 25 moved—[Robert Brown]—and 

agreed to. 

Section 57—Guidance 
Amendments 26 to 28 and 82 moved—[Robert 

Brown]—and agreed to. 

Section 58—Regulations about adoption 
support services 

Amendments 29 to 33 moved—[Robert 
Brown]—and agreed to. 

Section 79—Power to provide payment to 
person entitled to adoption support service 
Amendment 83 moved—[Robert Brown]—and 

agreed to. 
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Section 9—Considerations applying to the 
exercise of powers 

The Presiding Officer: Group 2 is on matters to 
be taken into consideration in the adoption 
process. Amendment 84, in the name of Paul 
Martin, is the only amendment in the group. 

09:45 
Paul Martin (Glasgow Springburn) (Lab): 

Amendment 84 would insert into section 9(4) the 
words: 

“the value of a stable family unit in the child’s 
development”.

Section 9 will be important in the adoption process 
because it deals with the crucial preparation 
stages for adoption. It is important that the right 
tone be set during those stages. Amendment 84 
emphasises the importance of a stable family and 
reflects an ethos that is in the best interests of the 
child. It would ensure that consideration would, by 
law, have to be given to 
“the value of a stable family unit in the child’s 
development”.

During the bill’s progress, we have had a 
number of debates about whether we should 
include such a provision in the bill. We should not 
take for granted 
“the value of a stable family unit in the child’s 
development”.

Rather, we should be proud to emphasise it by 
including those words in the bill, which we hope 
will be passed today. Given that children are 
considered for adoption because their families are 
not stable, we should ensure that at the early 
stages of the adoption process there is a legal 
requirement to give consideration to the value of a 
stable family, which would set the right tone for the 
future and ensure that children are given every 
possible positive opportunity. 

Iain Smith: Will the member tell us what he 
means by “stable family unit”? How does he define 
the term in the context that we are discussing? 

Paul Martin: I expected that question. There 
could be many personal definitions among the 
wide range of members of Parliament, the public 
and organisations that will have a responsibility to 
deliver the legislation. It is important that we 
consider amendment 84 not in isolation but in the 
context of the wide range of considerations that 
are set out in section 9, and in the context of other 
amendments to which the Education Committee 
agreed at stage 2. A wide range of issues must be 
considered in order to ensure that a family can 
give a child an opportunity for stability in the 
future. The approach in amendment 84 alone 
would not give a child such an opportunity, but it 
would make a positive contribution. 

I move amendment 84. 

The Presiding Officer: Seven members have 
requested to speak. That will be possible only if 
members speak for less than two minutes. 

Fiona Hyslop: It is important that we legislate 
on matters that can be defined. Paul Martin said 
that people have personal definitions of the term 
“stable family unit”. Section 31 uses the term 
“enduring family relationship”, which is a different 
way of saying stable family unit. The courts and 
adoption agencies will ensure that children are 
adopted only by people who are in enduring family 
relationships, which will be in the child’s best 
interests. Section 31 therefore does exactly what 
Paul Martin wants the bill to do, so there is no 
need for amendment 84. If the change that 
amendment 84 would make has no substance, we 
must ask what it is for. 

Section 9(3) says: 
“The court or adoption agency is to regard the need to 

safeguard and promote the welfare of the child throughout 
the child’s life as the paramount consideration.” 

The idea that a court or adoption agency would 
regard an adoption by an unstable family unit as 
somehow safeguarding a child’s welfare is absurd. 
We should stick with the bill, which provides that 
children can be adopted only by people who are in 
an enduring family relationship. 

Paul Martin: Will Fiona Hyslop clarify what she 
means by the term “enduring family relationship”? 

Fiona Hyslop: An enduring family relationship is 
one that the people who will do the vetting and 
assessment of applicants judge to be a continuing 
relationship that will maintain the child throughout 
its life. 

Adoption is not just about the point of adoption; 
it is about the post-adoption period, which goes on 
for a long time. We have voted on the importance 
of adoption services throughout the child’s life; the 
Children (Scotland) Act 1995, which underpins 
much of the bill, also refers to the welfare of the 
child throughout its life. I am confident that 
“enduring family relationship” is the term that we 
need. The term has a legal, rather than a personal 
definition, so we should stick with the bill as it 
stands. 

Dr Elaine Murray (Dumfries) (Lab): There is a 
question about whether amendment 84 is 
necessary, given that the bill places importance on 
enduring family relationships. However, to 
reiterate the importance of such relationships 
would not be to the detriment of the bill. Perhaps 
amendment 84 should have referred to “an 
enduring family relationship”, rather than “a stable 
family unit”, but we would create no problems by 
reinforcing the need for an enduring family 
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relationship when the best interests of the child 
are being considered. 

We must bear it in mind that families in Britain 
come in many different shapes, sizes and types. I 
would be concerned about an implication that one 
type of family is better than another, but 
amendment 84 does not contain such an 
implication, so I am prepared to accept it on the 
basis that it would provide additional reassurance. 

Lord James Douglas-Hamilton: I support 
amendment 84, which is eminently sensible and 
would provide a necessary safeguard. At stage 2, I 
lodged an amendment that would have made it 
harder for adoptions to take place in the context of 
casual relationships, which do not necessarily 
provide stability. That amendment did not 
command a majority on the committee, because it 
was felt that the process for adoption is so 
rigorous that the best interests of the child will 
always be paramount. However, something more 
is required. 

I say to Fiona Hyslop that the wording in 
amendment 84 is not inconsistent with the phrase, 
“enduring family relationship”, but the addition of 
the word “stable” is important. Amendment 84 
would provide an important indicator by stressing 
the need for stability in a family. I am glad to give 
Paul Martin my support on this occasion. 

Iain Smith: I oppose amendment 84, which is 
also opposed by the British Association for 
Adoption and Fostering, whose advice and 
assistance has been invaluable to Education 
Committee members throughout their 
consideration of the bill. 

I had two grounds on which to oppose 
amendment 84; I now have three grounds. First, 
the amendment is unnecessary. Secondly, even if 
it were necessary to insert the words that 
amendment 84 would insert, it would be 
inappropriate to do so at the start of section 9(4). 
Thirdly, if the phrase “stable family unit” has many 
definitions and can mean anything to anyone, its 
inclusion in the bill would not make for good 
legislation. 

The fundamental principle of adoption that the 
bill will establish is set out in section 9(3), which 
says that the paramount consideration must be 
“the need to safeguard and promote the welfare of the child 
throughout the child’s life”. 

We should weigh up the value of every provision 
in, and proposed amendment to, the bill in the light 
of that fundamental principle. 

Like Fiona Hyslop, I cannot envisage a situation 
in which a court or adoption agency, in exercising 
its powers under the bill, would consider placing a 
child for adoption in anything other than a stable 
family unit, whether the family was made up of a 

married couple, an unmarried couple, a couple 
who had entered into a civil partnership, a same-
sex couple who had not entered into a civil 
partnership, or a single person. That principle is 
emphasised in paragraphs (c) and (d) of section 
31(3), which use the term “enduring family 
relationship” in the context of couples who live 
together. 

David McLetchie (Edinburgh Pentlands) 
(Con): Will the member give way? 

Iain Smith: I will give way briefly, but I have 
limited time. 

David McLetchie: We agree that relationships 
must be enduring. However, an adoption is 
determined at a specific point in time and, 
because we have no crystal ball to tell us whether 
a relationship will endure, a judgment must be 
made on the basis of the circumstances at that 
time. Does the member therefore agree that the 
key issue is the stability of the relationship when 
the judgment is made, which is the issue that Mr 
Martin is trying to address in amendment 84? 

Iain Smith: That is complete and utter 
nonsense. In any assessment of the suitability of a 
person or couple to adopt under section 17(2), an 
adoption agency will have to take account of the 
stability of the home—in the past and in the 
future—that the applicants would give to the child. 
The insertion of the words “stable family unit” is 
unnecessary and, I contend, perhaps even 
dangerous. Amendment 84 would add nothing to 
the bill unless the intention is to define the phrase 
“stable family unit” in a way that differs from the 
definitions of who can adopt in sections 31 and 32. 
As we have heard, there is no definition of “stable 
family unit”. 

The Presiding Officer: You must close now. 

Iain Smith: Section 9(4) sets out the child’s 
rights, by providing that the court or adoption 
agency must have regard to 
“the child’s ascertainable views … the child’s religious 
persuasion, racial origin and cultural and linguistic 
background, and … the likely effect on the child, throughout 
the child’s life, of the making of an adoption order.” 

Amendment 84 relates not to the child but to the 
suitability of the applicants and would not fit in with 
section 9. However, the fundamental reason why 
we should reject amendment 84 is that it is 
unnecessary, because the bill provides that the 
paramount consideration will be the need to 
safeguard and promote the child’s welfare. 

Karen Gillon (Clydesdale) (Lab): I agree with 
Iain Smith’s concluding remarks and I cannot 
envisage a situation in which an adoption agency 
would not place a child in a stable family 
relationship. Therefore, I fail to see what the 
objection is to having those words in the bill, if we 
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are serious about putting stable family 
relationships at the heart of our adoption process 
and about putting children at the heart of the bill. 
The group of vulnerable children about whom we 
are talking may have been in unstable family 
relationships or in unstable care home situations, 
so what is wrong with saying in the bill that, when 
they move into another situation, it should be a 
stable family relationship? 

Members say that there is no definition of the 
term “stable family unit” but, equally, there is no 
definition of the term “enduring family relationship”. 
What is the difference between them? The 
question is fundamental. Parliament should vote 
for amendment 84, because that would say what 
we have said in many pieces of legislation: that we 
want stability and the family to be at the heart of 
children’s development. I urge members to 
support Paul Martin’s amendment. 

Mike Rumbles (West Aberdeenshire and 
Kincardine) (LD): I oppose amendment 84. I was 
interested to hear Paul Martin’s response to Iain 
Smith’s question. We are making the law of the 
land here, so we must be absolutely clear. To me, 
the fundamental question is what, in the 21st

century, a family unit is. Paul Martin lodged 
amendment 84, but he cannot tell us what he 
means by the term “family unit”. He has made it 
clear that he does not know what the term means, 
but he expects us to vote for the amendment to 
include that term in the bill. I am sorry—that would 
not be good law and we should not support it. 

Irene Oldfather (Cunninghame South) (Lab): I
am in favour of amendment 84, in the name of 
Paul Martin. Section 9 is about considerations that 
apply to the exercise of powers. Amendment 84 
seeks to put the needs of the child at the heart, 
core or centre of the adoption process, by 
emphasising the importance of a stable family to 
the consideration that agencies give to the matter. 

It is difficult for most of us to know or even 
imagine the complex and tangled emotional web 
that children who are placed for adoption 
experience. Especially for children who are old 
enough to understand, adoption by its nature 
brings with it a past tragedy and, possibly, 
rejection. There is every possibility that children 
come to the process emotionally scarred, through 
no fault of their own. Therefore, the importance of 
a stable and loving relationship must be a primary 
consideration and should be enshrined in statute, 
because that would give powers to adoption 
agencies to deal with the matter appropriately. I 
support amendment 84. 

Christine May (Central Fife) (Lab): It is 
important to remember that, when we make law, 
we should take account not only of whether the 
proposals are compatible with other legislative 
measures. We should also, as far as possible, 

take account of the wider public interest. For any 
law to have support, it is important that the wider 
public interest be considered. We have received 
representations from many groups giving various 
views on the issue, although I must say that I am 
concerned that relatively few of them talked about 
the interests of children, which is what the bill is 
about. It is vital that we reassure everybody who 
might be concerned, including children, that we 
are talking about stable family relationships. 

Susan Deacon (Edinburgh East and 
Musselburgh) (Lab): Is not it the case that 
amendment 84 and at least one other amendment 
were lodged so late in the day that there has been 
little opportunity for any external bodies to make 
representations on them? Given that the mover of 
amendment 84 said that several debates took 
place on the issue during the passage of the bill, I 
seek clarification of why the amendment was 
lodged only 24 hours before this debate and was 
not embraced in the bill earlier. 

Christine May: That is probably an issue for the 
mover of the amendment to deal with in summing 
up. My view is that amendment 84 will give greater 
clarity in the bill on the circumstances in which 
adoption will be considered. Therefore, I support it. 

10:00 
Donald Gorrie (Central Scotland) (LD): I ask 

the minister to clarify one important point. 
Obviously, there are differing views about the 
correctness of amendment 84. Parliament has 
taken many measures to help groups that have 
previously been discriminated against. We can 
take pride in that, but one unfortunate by-effect is 
that some people have mistakenly got the idea 
that we are in some way opposed to marriage. As 
a Parliament that represents society, we must 
make it clear that we support stable and long-term 
relationships of all sorts and we must encourage 
people who believe in marriage to get married. 
Many of us are married and know that it is helpful 
in going through the rocky patches that any 
relationship goes through. We have said it before, 
but I would like the minister to say again 
absolutely clearly that, in helping other groups, we 
in no way denigrate marriage, and that people who 
are forming relationships and who believe in 
marriage should be encouraged to get married. 
That would help to assuage many fears in the 
country. 

Patrick Harvie (Glasgow) (Green): Christine 
May says that amendment 84 would introduce 
greater clarity, but we would have a bill with two 
forms of the same concept, using the terms 
“enduring” and “stable” respectively. Paul Martin, 
in closing, needs to explain with greater clarity 
what difference he intends the amendment to 
make. He says that it would strike the right tone. I 
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and many members have sympathy with the idea 
that we need to strike the right tone in our debates 
on the issue. However, even if we get the tone 
right, that will not mean that we have a created 
good legislation. 

I am yet to hear how decisions would be 
different if amendment 84 were agreed to. If Paul 
Martin wants to convince undecided members, he 
must say what decisions are at present being 
made wrongly because such a provision is not in 
law, what decisions would be made wrongly if the 
provision was not part of the bill when it becomes 
an act and what difference he intends it to make. 

Robert Brown: The debate has been useful. I 
say immediately that the Executive is taking a 
neutral stance on amendment 84. Nevertheless, it 
may be helpful to give members some background 
to the amendment, because some issues have 
been raised. At stage 2, Paul Martin lodged an 
amendment that sought to place a duty on courts 
and adoption agencies to consider married 
couples before any other prospective adopters. 
There was a lot of discussion about that and we 
resisted the suggestion on the ground that it would 
create a hierarchy of couples, with married 
couples automatically above all others, which we 
did not think was a desirable message to send out. 

I echo Donald Gorrie’s comments, which struck 
the right tone, to use Patrick Harvie’s words. The 
Executive supports marriage and all forms of 
stable long-term relationships. It supports those 
relationships particularly as the backdrop to 
adoption legislation. However we arrive at it, the 
central issue is that the well-being of the child is 
paramount. Under section 9(3), that will be the 
overriding consideration that comes above all 
others. It could be argued that section 9 deals 
primarily with issues to do with the child, although 
as Irene Oldfather pointed out, it goes a bit beyond 
that and is on considerations that apply to the 
exercise of powers. Section 31 deals with the 
quality of adopters. One could make arguments 
about all that. 

The central point for Parliament to determine is 
on definitions. Paul Martin wants to introduce into 
the bill the phrase 
“the value of a stable family unit”. 

What does that mean? How is it defined? How will 
the courts interpret it? Those questions must be 
answered before Parliament decides on 
amendment 84. I was grateful to Paul Martin for 
not moving his amendment at stage 2, which was 
the right thing to do. At that time, we said that we 
would discuss the matter with him, which we have 
done. 

Karen Gillon: What does the minister take 
amendment 84 to mean? 

Robert Brown: It is for Paul Martin to define 
what he means by amendment 84. 

The overriding consideration is that the stability 
of any couple who are adopting a child is of the 
ultimate importance. That is central. Section 31 
will already require the court to consider, among 
other aspects, whether a couple who do not have 
the recognised legal status of marriage or civil 
partnership are living together in an enduring 
family relationship. In assessing whether a couple 
meets that requirement, a court will in essence 
consider the same factors as it would consider 
under amendment 84. 

In my view and the view of my officials, 
amendment 84 would add no additional legislative 
meaning to the bill. However, it is for Parliament to 
decide whether the additional security that would 
be given by the amendment is important. 

Bruce Crawford (Mid Scotland and Fife) 
(SNP): Will the minister confirm what legal advice 
the Executive has had on the terminology in 
amendment 84? 

Robert Brown: I have just dealt with that. I said 
that the phrase “enduring family relationship” in 
section 31 seems to mean pretty much the same 
thing as the terminology in amendment 84. The 
official advice that we have is that the amendment 
would add no legislative meaning. 

Dennis Canavan (Falkirk West) (Ind): If the 
Executive is neutral on amendment 84, will the 
minister tell us how he is going to vote and why? 

Robert Brown: That is a matter that I will 
determine and indicate shortly. Members will see 
during the vote which way I will vote. I am putting 
forward the Executive’s position on the matter. 

Paul Martin: We have had a robust debate on 
an important element of the bill. 

The issue of definitions has been raised. I can 
think of a number of definitions in sections of the 
bill and amendments that have been passed by 
the committee that have to be clarified. Some of 
them are quite straightforward. For example, 
section 15 says that the child should be  
“at least 19 weeks old”. 

That is absolutely straightforward. However, 
section 17 says that the agency must submit a 
report on  
“the suitability of the applicants”. 

How is the suitability of the applicants decided? 

There are a number of definitions that need 
clarification in the bill. I accept that there could be 
a number of interpretations of amendment 84: 
many members have interpreted it in different 
ways. However, the important thing about the 
amendment is that section 9 deals with the 
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preparation stages of the adoption process, which 
I believe to be the most important part of the bill. It 
is the section that deals with the time when the 
future of the child is considered. I make no 
apologies to Patrick Harvie when I say that that is 
the part of the bill in which we set the tone for the 
consideration of the future of that child. 

As Karen Gillon re-emphasised, children who 
are up for adoption will have been through a 
traumatic experience and some of them will have 
come from families that are not stable. I make no 
apologies for using the word “stable”. The official 
definition of the word, in the “Oxford English 
Dictionary” is  
“not likely to give way or overturn; firmly fixed”. 

I make no apologies for setting that in place. I 
think that we should make no apologies for 
ensuring that, at an early stage in the process, the 
child is given the best possible opportunity.  

I appreciate that we should consider whether to 
include in the bill a number of definitions, but I 
could say that in relation to a number of 
amendments that members have lodged.  

Mike Rumbles: Will the member give way? 
Paul Martin: Mr Rumbles did not give way to 

me, so I will not give way to him. 
I want amendment 84 to be included in the bill. It 

sets in place the tone for the future.  
The Presiding Officer: The question is, that 

amendment 84 be agreed to. Are we agreed? 
Members: No.

The Presiding Officer: There will be a division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)

Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brown, Robert (Glasgow) (LD)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

ABSTENTIONS

Hughes, Janis (Glasgow Rutherglen) (Lab)  

The Presiding Officer: The result of the division 
is: For 59, Against 51, Abstentions 1. 

Amendment 84 agreed to. 

The Presiding Officer: Group 3 comprises 
minor and consequential amendments. 
Amendment 85, in the name of the minister, is 
grouped with amendments 89 to 93, 106, 107, 109 
to 112, 114, 47, 48, 50, 55, 141 to 147, 149, 69, 
70 and manuscript amendment 154. 

Robert Brown: The group consists entirely of 
minor and technical amendments. Amendment 85 
will remove from section 9 text that is no longer 
necessary because we accepted an amendment 
from Ken Macintosh at stage 2, which inserted 
similar text in the start of the section. Amendment 
89 will remove section 24, which is unnecessary 
because its effect is identical to that of section 
19(4). 

Amendment 90 will insert a new and more 
modern phrase into section 27. The concept of 
placing a child for adoption is familiar to 
practitioners and is in keeping with the language 
and approach of the bill. A similar change will be 
made by amendment 93, which will amend section 
28.

Amendments 106, 107, 109 and 110 will all 
make changes to references to a child’s age. The 
amendments are purely technical and will ensure 
that, throughout the bill, the age of a child is 
referred to in a consistent way. 

Amendment 91 will improve the clarity of section 
27 and remove any potential for confusion by 
removing a circular reference to a relevant period 
within which a child must be returned to a local 
authority by prospective adopters. 

Amendments 92, 111 and 114 will all remove 
definitions of a registered adoption society. We 
have now provided a single definition for the whole 
bill, which will be introduced by amendment 143. 

Amendment 112 will replace the word 
“applicants” with the phrase “prospective 

adopters”, which is more accurate because, at the 
point in the process that section 65 deals with, 
people are not yet applicants. Continued use of 
the word “applicants” would also create internal 
consistency throughout the bill. 

Amendment 47 is a drafting amendment that will 
make the wording of section 91(7) consistent with 
that of section 91A(4). 

Amendment 48 requires more explanation. 
Members might be aware that there has been a 
great deal of discussion with stakeholders on what 
the interaction between the new permanence 
order provisions and the existing children’s 
hearings provisions should be. I am grateful for the 
insights that the stakeholders have brought from 
their various perspectives and their differing views. 
I want particularly to mention Professor Kenneth 
Norrie, the BAAF, the Law Society and the 
Scottish Children’s Reporter Administration in that 
regard. It is thanks to them that we have created a 
bill that will enable the two systems to work 
together for the benefit of the child. Amendment 
48 is one of a number of amendments that will 
create that alignment. The amendment makes 
clear that it is only during the process of the 
application for a permanence order, and before 
the outcome of the application has been 
determined by the court, that no supervision 
requirement can be made or varied in relation to 
the child. Amendment 50 is consequential on 
amendment 48. 

Amendment 55 will move section 92 to after 
section 93, which will improve the structure of the 
bill because section 92 deals with the duty to apply 
for variation or revocation, which should logically 
come after section 93, which provides the general 
power to revoke. 

Amendment 141 will add clarity to the definition 
of “applicant”, without changing its meaning. 
Amendment 142 will add clarity to the definition of 
“guardian”, without changing its meaning. 
Amendment 144 will improve the definition of 
“relative”. It will provide that grandparents, 
brothers, sisters, uncles and aunts be considered 
relatives of a child, whether by half-blood or full-
blood and whether or not by affinity. The 
amendment will also include civil partners of 
relatives within the definition. Amendments 145 
and 146 will remove text that has been made 
redundant because of clearer definitions at section 
111. 

Amendment 147 relates to an insertion into the 
Social Work (Scotland) Act 2001 and includes the 
relevant sections of the bill in references to 
regulation-making powers. The amendment will 
make paragraph 11 of schedule 2, the effect of 
which is the same, unnecessary. Amendment 149 
will remove it. 
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Amendments 69 and 70 will combine two 
subsections into a single subsection and will 
change the order of references in the subsection 
to reflect the order as stated earlier in the bill. 

Finally, amendment 154 is a technical 
amendment that will ensure that the reference to 
“relevant person” is inserted in the correct place. 

I will be sitting an examination on this group of 
amendments at the conclusion of today’s 
proceedings. 

I move amendment 85. 

Amendment 85 agreed to. 

After section 9 

The Deputy Presiding Officer (Trish 
Godman): Group 4 is on onward referral of 
prospective adopters. Amendment 86, in the name 
of Michael McMahon, is the only amendment in 
the group. 

10:15 
Michael McMahon (Hamilton North and 

Bellshill) (Lab): In speaking to my amendment 
86, I will be as brief as possible and limit my 
explanation of its purpose to two points. The first is 
legislative and the second is practical. 

The issue of how faith-based adoption agencies 
will operate under the new legislation has featured 
at every stage of deliberation on the bill. In spite of 
assurances from ministers, those who work in the 
faith-based agencies remain concerned that they 
will not be able to continue to operate as they 
would like to unless legal protection is provided to 
them.

It is important to note that my amendment would 
not take away any entitlement that is given to 
anyone in the bill. It seeks merely to protect the 
status quo as it relates to the faith-based 
agencies. Some have argued that the protection 
that the agencies seek can be provided in 
regulation, but the reality that they face is that 
there may be some who, in order to pursue an 
unreasonable test of the law, will seek to force 
faith groups to act against their philosophical 
beliefs. 

This might not be the best analogy to use, but 
the Parliament introduced an act to deal with the 
fur farming trade not because of what it was 
doing—in fact, such a trade did not exist in 
Scotland—but because of what might happen if 
legislation did not exist to prevent the emergence 
of an unwanted scenario. That is all that the faith-
based adoption agencies are seeking through the 
amendment—to be protected from what might 
happen. 

There are other, possibly more important, 
practical considerations. The faith-based agencies 

do not have to exist, but they do exist, due to a 
desire to provide a specific form of adoption 
service. In doing so, they provide a service that is 
used by the wider community and which supports 
the public authorities. If, for whatever reason, the 
agencies are prevented from operating under their 
own auspices, they might not be able to continue 
to provide a service at all. The resultant gap in 
service provision would have to be filled somehow 
and the funding would have to come entirely from 
the public purse. The agencies receive financial 
support from the public purse, but a huge section 
of their funding comes from charitable donations. 
The agencies would not be able to continue 
without either funding stream. 

I ask members to support my amendment, 
because I believe it to be a reasonable 
amendment that would do no more than enshrine 
the status quo in the bill, which will be an 
important piece of legislation. 

I move amendment 86. 

The Deputy Presiding Officer: A considerable 
number of members wish to speak, so I will give 
members a strict two minutes. 

Dr Murray: During the Education Committee’s 
consideration of the bill, we heard evidence from 
the faith-based agencies and we considered the 
issue of their not being forced to do things that 
would be against their conscience. It is important 
that they are protected and not forced to do 
anything that is against their conscience and their 
ethos, but the minister assured us at stages 1 and 
2 that nothing in the bill will change the current 
situation and that the matter could be dealt with in 
guidance. 

I have some concerns about that, and I am also 
concerned that amendment 86 does not say 
anything about people’s right to exercise their 
conscience. It states only that adoption agencies 
must refer people on. I have some anxiety about 
the wording of the bill, and I would like to hear a 
little more about the effect that the amendment 
would have on the faith-based agencies. Could the 
matter be dealt with less controversially in 
guidance? 

Margaret Smith (Edinburgh West) (LD): 
Amendment 86 is unnecessary. Not only does it 
reflect what happens at the moment, but the 
matter is already covered in guidance and the 
national standards, so there appears to be no 
need for it. Ministers have given the faith-based 
agencies clear assurances. 

I seek guidance from the minister, because it 
seems to me that the amendment relates at least 
in part to a reserved matter. The question of 
whether an adoption agency can turn people away 
is a matter for anti-discrimination law. The Labour 
Government’s legislation on discrimination in the 
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provision of goods, services and facilities will 
cover any services that are bought on contract 
with public money and it will be effective from April 
next year. An affirmative instrument will be laid 
early next year. I ask the minister to comment on 
how amendment 86 would sit with that. 

The amendment is illogical, discriminatory, or 
both. It states: 

“Where an adoption agency decides not to assess a 
person as a prospective adopter … it must refer that 
person” 

elsewhere. However, on what basis would an 
agency decide not to assess someone? On what 
basis would it refer the person on? Surely that 
assumes that some assessment has already taken 
place.

We know the reason for the amendment, 
because Mr McMahon was explicit about what he 
meant at stage 2: the Catholic adoption agencies 
want to be able to turn away gay couples and 
unmarried couples without properly assessing 
their ability to be good parents. An assessment will 
be performed, but it will be no more than an 
assessment of whether the couple are unmarried 
or gay. It will not assess whether the couple can 
provide a child with a loving family home. Current 
practice runs counter to the amendment, in that an 
assessment of sorts would have to be done. 

In the end, referring prospective parents 
elsewhere is simply discrimination once removed. 
Would the Parliament support the amendment if it 
was targeted at Catholic couples, Muslim couples, 
black couples or women? It would not. Neither, 
then, should it pander to the discrimination against 
unmarried or gay couples. 

Lord James Douglas-Hamilton: I am glad to 
support Michael McMahon’s amendment, which is 
wise and far-sighted and should be supported by 
the Parliament. He raises an issue that I raised 
with the minister during the stage 1 debate. In 
response to my question, the minister said that it 
was not necessary for the bill to state explicitly that 
faith-based adoption agencies would not be 
compelled to help same-sex couples to adopt. I 
believe as a matter of conviction that it is right that 
we should not put people in positions in which they 
are expected to act against their religious faith or 
principles, whether their religion is Christianity, 
Islam, Judaism or any other. It is wrong to think 
that we are talking only about Catholic-based 
agencies. We are dealing with a much bigger 
issue than that.  

I made it clear that, although I welcomed the 
minister’s reassurance, it was desirable that this 
sensitive matter should be clarified in the bill. As 
Margaret Smith rightly said, other legislation could 
give rise to legal actions against faith-based 
agencies. The amendment would send a clear 

signal to faith-based agencies that their valued 
work can continue unhindered in a way that is 
acceptable to everybody concerned. 

The Deputy Presiding Officer: Before I call 
Fiona Hyslop, I use my power under rule 9.8.4A to 
extend the debate on the next group by 20 
minutes, which must conclude by one hour and 25 
minutes after the time that proceedings began. 

Fiona Hyslop: The SNP values the role that 
faith-based agencies play in adoption, and the 
Education Committee was extremely impressed at 
stage 1 by their contribution. All parties—including 
Lord James, Elaine Murray, Kenneth Macintosh 
and others—agreed that the bill will not prevent 
faith-based agencies from referring people on. 
Why would we include in the bill something that is 
not necessary? We have an assurance from the 
minister that the faith-based agencies will continue 
to be able to refer people on. It is right for them to 
be able to refer on those people whom they 
cannot help. 

There is another argument about the philosophy 
and the approach of the bill, which puts the rights 
of the child first. Indeed, the only rights in the bill 
are the rights of children. That reflects the history 
of children’s policy and the Children (Scotland) Act 
1995, which put the rights of children first. To put 
the rights of adoption agencies or the rights of 
adoptees— 

The Minister for Education and Young People 
(Hugh Henry): Will the member take an 
intervention?

Fiona Hyslop: May I take an intervention, 
Presiding Officer? 

The Deputy Presiding Officer: Very briefly, 
minister.

Hugh Henry: If I could perhaps address the 
point about the national care standards and why 
Michael McMahon thinks it is important for the 
matter to be covered in the bill, there is a slight 
difference of emphasis, because he is addressing 
some of the concerns that adoption agencies 
might not be able to— 

The Deputy Presiding Officer: Minister, it is an 
intervention. 

Hugh Henry: Sorry. 

The Deputy Presiding Officer: I can give Fiona 
Hyslop only two minutes. 

Hugh Henry: Okay.

The Deputy Presiding Officer: Carry on, Ms 
Hyslop. 

Fiona Hyslop: I know that there is a difference 
of opinion within the Executive, but the minister 
should not use the Opposition to make that point. 
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It is important that the bill does not give rights to 
adoption agencies or adoptees. Such rights would 
be superfluous, because the rights of children are 
paramount. 

Michael McMahon used the Fur Farming 
(Prohibition) (Scotland) Act 2002 to justify his 
amendment, but that reveals the flaw in his 
argument. We want faith-based agencies to be 
able to refer people on and there is nothing in the 
bill to prevent that. On those grounds, I reject 
amendment 86. 

Kate Maclean (Dundee West) (Lab): I speak 
strongly against amendment 86. If we insert the 
provision that it proposes into the bill, we will give 
a green light to adoption agencies to discriminate. 
The main priority of any adoption agency, faith-
based or otherwise, should be the good of the 
children with whom they are dealing. If we give 
any agency the right to discriminate, that will not 
be the case. 

Karen Gillon: If the argument against 
amendment 86 is that it is unnecessary because 
the matter is already covered in guidance, is the 
member happy with the guidance containing the 
exemption that the amendment suggests? 

Kate Maclean: No, I am not happy with the 
guidance. Two wrongs do not make a right. The 
anti-discrimination legislation that will come into 
force next year will take care of that and will 
probably make the provision that amendment 86 
would insert obsolete anyway. If any organisation 
feels that for ethical or moral reasons it cannot 
conduct its business within the law, it should not 
be in that business. I urge anybody who cares 
about children and equal opportunities to oppose 
amendment 86. 

Patrick Harvie: Lord James Douglas-Hamilton 
told us that amendment 86 is wise and far-sighted, 
but it is exactly the opposite. If some adoption 
agencies are going to continue to discriminate, it is 
a good idea that they refer people on to an agency 
that will not discriminate. It is a good idea to have 
that rule. However, it is a bad idea for us to pass 
an amendment to put that in the bill because, as 
Kate Maclean says, that will be taken as our 
sanctioning and explicitly approving of such 
discrimination in law.  

We can have an argument about whether such 
discrimination is acceptable or unacceptable. 
What surprises me most is that it was Michael 
McMahon who lodged amendment 86, given that 
his party wants Westminster to deal with 
discrimination issues for us. His party is dealing 
with such issues at Westminster through 
legislation and policy. 

It strikes me as short-sighted and unwise for 
members to agree to an amendment that cuts 
across the anti-discrimination work that is being 

done, whether they are in the party that is 
progressing that work or an Opposition party. I ask 
members not to support amendment 86, not to 
give discrimination an explicit endorsement and 
not to cut across the future work on equality that 
will be done elsewhere. 

Iain Smith: Fiona Hyslop highlighted the cross-
party support for the position taken at stage 1 that 
there is no need to insert in the bill the provision 
that amendment 86 proposes, given that faith-
based agencies will be able to continue to operate 
in the way that they do at present. At stage 1, it 
was suggested that there was such a legal opt-out 
in the equivalent legislation in England and Wales, 
but that is not the case. Neither the Adoption and 
Children Act 2002 nor the associated subordinate 
legislation contains any such opt-out. No one has 
presented evidence to suggest that faith-based 
adoption agencies in England and Wales have any 
difficulty operating within that legislative 
framework, so I do not see why they would have 
any difficulty working under the proposed Scottish 
framework. There is no need for amendment 86 to 
protect the position of faith-based organisations. 

We have to address the issue of discrimination. 
The guiding principles of the Parliament require us 
to recognise the need to promote equal 
opportunities for all. If we want to be true to our 
responsibilities, we must reject amendment 86. 
Should we put in the bill a provision that says that 
it is okay to discriminate? Margaret Smith referred 
to the grounds on which it would be possible to 
assess a person as a prospective adopter. It 
would not be acceptable to discriminate on the 
grounds of race or disability—that would cause an 
uproar—but, apparently, it is okay to discriminate 
on the ground of sexual orientation. The proposed 
provision says, in effect, that the judgment of an 
adoption agency about who is suitable to adopt 
can be made on grounds that have nothing to do 
with whether they would provide a secure, safe 
and loving home for a child. 

The bill will not prevent faith-based adoption 
agencies from continuing to operate according to 
their own faith-based criteria, but we should not 
put in the bill a provision that gives them a specific 
right to discriminate. 

10:30 
Susan Deacon: In the discussion on an earlier 

amendment from my colleague Paul Martin, we 
were told how important it was that we set the right 
tone in legislation and that we send out the right 
messages. That is true, and we should think about 
that carefully when we vote on amendment 86 and 
as the day progresses. In all the earlier 
discussions at stages 1 and 2, we united around 
the clear message that what mattered was 
Scotland’s children and that what was best for 
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them would be at the heart of our consideration of 
the bill. 

In the light of earlier debates and decisions, we 
are in danger of sending out a message that, 
rather than acting in the best interests of all 
Scotland’s children and considering all the 
evidence and the measured discussions that there 
have been over many years, at the last minute we 
are willing to bow to just one voice, one view and 
one constituency of opinion. That is the wrong 
message to send out, and we should remind 
ourselves what the bill is about. 

Faith-based adoption agencies are terribly 
important, which is why the Education Committee 
considered the matter carefully and why ministers 
have given firm assurances. That is the right way 
to deal with the matter. I urge colleagues to reject 
amendment 86. 

Mike Rumbles: The key issue is how adoption 
agencies decide not to assess a person as a 
prospective adopter. Can adoption agencies just 
turn away anyone whom they want to turn away? 
Amendment 86 refers clearly, in effect, to Catholic 
adoption agencies. However, such agencies—
which I have to say do a fantastic job—are 
specialist adoption agencies; they do not take 
everybody. The guidance already allows specialist 
adoption agencies to refer people who do not 
meet their criteria to other adoption agencies. 
What is wrong with that? I am happy with the 
guidance, which seems perfectly fair, logical and 
reasonable. There is no legal doubt about it. 

Karen Gillon: Is guidance legally enforceable? 

Mike Rumbles: Let us not dance on the head of 
a pin. The guidance is clear. We are talking about 
enshrining in the law of the land the ability to 
discriminate, which is completely wrong. If we 
agree to amendment 86, we will, as many of 
Karen Gillon’s colleagues have said, enshrine 
discrimination in law, and I will be ashamed of her 
if she supports it. As others have rightly said, we 
must not pander to prejudice, but consider the 
interests of our children first and foremost. 

The Deputy Presiding Officer: Hugh Henry 
has asked whether he can speak and, given that 
he will not be the minister summing up, and that it 
is clear that members are concerned about this 
issue and wish to have as much dialogue on it as 
possible, I will call him after Ken Macintosh. 

Mr Macintosh: I am uneasy about some of the 
debate that we have had about amendment 86. I 
remind members that the bill is not a gay rights bill 
or a bill about married or unmarried parents, but a 
children and families bill. I say without hesitation 
that I will reject some of Roseanna Cunningham’s 
later amendments, because I regard them as anti-
gay.

It is clear that some members also see 
amendment 86 as discriminatory, which is 
unfortunate, to say the least. I for one would not 
vote for something that I saw as discriminatory. It 
is interesting—and, I hope, reassuring—to note 
Margaret Smith’s comment that not only do we 
already have strong anti-discrimination legislation 
in this country, but further measures to reinforce 
the law are being pursued at Westminster. In other 
words, the provision proposed in amendment 86 
will not be able to be used to discriminate against 
anyone on the grounds of their sexuality or marital 
status. On the contrary, the provision is worded in 
positive rather than negative language. It does not 
say what an adoption agency cannot do, but what 
it should do to assist anyone who comes forward 
as a potential adopter. 

Does anyone here seriously question the 
excellent work carried out by faith-based adoption 
agencies? As my colleague Wendy Alexander 
pointed out at stage 2, we do not have enough 
voluntary sector adoption agencies as it is. 

I will finish by drawing parallels. I regard faith-
based adoption agencies in a similar way to how I 
regard denominational schools. It is important for 
the huge number of people in this country for 
whom faith is core to their values and upbringing 
that they have access to an adoption agency that 
reflects that faith. A parallel approach—this 
reflects my support for amendment 86—is positive 
action rather than positive discrimination. The 
amendment does not discriminate against anyone, 
but positively supports those who value their 
religious faith. 

The Deputy Presiding Officer: I call Hugh 
Henry, who will be followed by Karen Gillon.

Alasdair Morgan (South of Scotland) (SNP): 
On a point of order, Presiding Officer. What 
precedent exists for calling a second minister to 
speak at such a stage? It is understandable that 
special treatment should be given to a minister 
who is leading on a bill for the Executive, but 
another minister should be treated in exactly the 
same way as an ordinary member is treated. I 
seek an assurance that if Hugh Henry is called, all 
members of other parties who seek to speak in 
such debates will be treated in the same way. 

The Deputy Presiding Officer: I hope that I 
treat members fairly. I decided to call Hugh Henry 
as an ordinary member, which is why I made my 
announcement. 

Hugh Henry: As Robert Brown said, the 
Executive is neutral on the issue. However, I hope 
that I can clarify several matters that have been 
raised. [Interruption.] I will attempt to do so as an 
ordinary member. Indeed, I have the right to do so. 

It has been suggested that the national care 
standards should not apply. Some people want 
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them to be abolished. However, we must be clear 
that the debate is not about abolishing the national 
care standards—they will still exist and will ensure 
that what amendment 86 suggests should be done 
will be done. A slight difference is involved, 
however, with respect to the duty to refer people 
who cannot be assessed to another adoption 
agency. Michael McMahon has suggested that we 
should go further than the standards in saying that 
we should ensure that a person shall be referred 
to another agency. That addresses the point that 
Patrick Harvie made about it being right to refer 
people on. 

Fiona Hyslop: I have a serious point to make. 
Does the minister see the amendment having any 
unintended consequences, not in relation to faith-
based agencies but in relation to local authorities, 
which are defined as adoption agencies? 

Hugh Henry: I do not see any unintended 
consequences. Robert Brown gave assurances on 
the consequences at stage 2. Michael McMahon 
seeks to clarify matters and to ensure that people 
will be referred to another agency—I refer to the 
point that Patrick Harvie made. The opportunity for 
an agency to discriminate will be avoided. The 
question whether discrimination had occurred 
would depend on the reasons for the referral. 

Karen Gillon: The debate is developing into a 
debate on the rights of adults as opposed to the 
rights of children, but nobody in Scotland has the 
right to adopt a child. 

Like Ken Macintosh, I would not support any 
form of institutionalised discrimination, but respect 
cuts both ways. I respect the rights and views of 
faith-based adoption agencies, including their right 
to have their views heard in this chamber and to 
be heard and respected in Scotland. The difficulty 
with debates such as this one is that respect 
seems to go in only one direction. 

I will support Michael McMahon’s amendment 
86, because it is right that we should respect faith-
based organisations, which make an important 
contribution to Scotland’s public life. It is also right 
that we should respect the right of people in the 
gay community and people from every part of 
society to seek to adopt. That said, no person has 
the right to adopt. 

Robert Brown: Peter Peacock and I made it 
clear to the Education Committee and the 
Parliament that the Scottish ministers want faith-
based adoption agencies to continue their work, 
which is a valuable additional service to the 
services that local authorities and others offer. 
Indeed, I want faith-based adoption agencies to 
find more adoptive parents, to provide services to 
a range of adults and children, and to appeal to 
their faith-based communities to secure more 
adoptive parents who can meet all the stringent 

requirements of the adoption process and can give 
good homes to children who need them. That is 
the central point that we should bear in mind. 

Ministers have consistently made it clear that 
nothing in the bill will alter the position or practices 
of Roman Catholic adoption agencies. In practice, 
if an adoption agency thinks that it is unable to 
assist a child or prospective adopter, it should 
refer them to another adoption agency that could 
provide the necessary service and support. That is 
the current practice of adoption agencies. 

Karen Gillon: Will the minister take an 
intervention?

Robert Brown: No, I will continue. 

Standard 20 of the national care standards for 
adoption agencies includes a power to refer 
people who cannot be assessed to another 
agency, so the amendment will make no 
difference to what happens in practice. I hope that 
the Roman Catholic adoption agencies will be 
reassured by the reassurances that have been 
given at stage 2 and today on that matter. 

I will deal briefly with the Westminster equalities 
legislation, which has been mentioned and is an 
important backdrop for information. As members 
are aware, consultation is being carried out on 
regulations on discriminatory practice in the supply 
of goods and services under that legislation. The 
Parliament will want to consider whether including 
the proposed provision in the bill would be helpful. 
It would not affect what may happen at 
Westminster. Equalities legislation is UK 
legislation, and agencies will be required to 
comply with it and regulations that are made under 
it. Peter Peacock and officials have engaged with 
the UK Government on how agencies will be 
affected. However, I say again that we do not 
intend to affect the practices of the Roman 
Catholic adoption agencies; rather, we want them 
to continue to do their good work. 

The matter must be decided by members: as 
has been said, the Executive has taken a neutral 
stance. However, that background information will 
help members in putting matters in context as they 
make a decision on amendment 86. 

Michael McMahon: I will press amendment 86. 

It has been made clear to me that faith-based 
adoption agencies want to operate within the 
provisions of the bill, but they fear that they will not 
be able to do so unless they are given the 
legislative protection that they need. Despite the 
minister’s assurances, they are not reassured that 
that will be the case. 

As Elaine Murray and other members have said, 
the agencies currently refer people on, and they 
have been advised that they can continue to do 
so. If they are referring people, they cannot be 

390



30223  7 DECEMBER 2006  30224 

being discriminatory, therefore all the arguments 
about inclusion of the provision in the bill being 
discriminatory cannot be justified. There is no logic 
in such an argument. Indeed, the Scotland Act 
1998 seeks to protect religious beliefs and 
compels us to ensure that that is done. Protecting 
faith-based agencies is not pandering to 
discrimination and prejudice, but not protecting 
them could result in prejudicial action being taken 
against a religious group. 

Iain Smith: I said that the legislative framework 
that the bill proposes already exists in England 
and Wales, and there is no evidence that faith-
based organisations there have any problems 
operating under it. Does the member have any 
evidence of problems for organisations that are 
working under that framework in England and 
Wales? 

Michael McMahon: I have been told by the 
faith-based adoption agencies that they are 
concerned about what might happen. That is why 
the amendment was lodged. 

I want to respond to what Fiona Hyslop said and 
to refer to comments that she made at stage 2. I 
have not used the word “rights”. The issue is not 
that someone’s rights will be taken away or that 
rights will be given; the issue is protection for 
agencies so that they can operate within the law. 

The fear of the faith-based adoption agencies 
that they will be forced out of business has been 
confirmed by what members have said. It is clear 
that some people want faith-based adoption 
agencies to operate outwith the criteria that they 
set and to be told by the Parliament how they will 
operate, despite their religious beliefs and the 
ethos under which they are delivering a first-class 
service. 

If amendment 86 creates any difficulties, I 
cannot understand how we can solve them by 
dealing with matters in guidance or regulations. 
There is no logic in saying that it is all right to deal 
with such things in regulations rather than in the 
legislation. I do not follow how anyone can believe 
that providing protection to one group for the 
delivery of a service without taking away anyone’s 
entitlement must be discriminatory and will 
diminish the service that is being provided. 

The reality is that faith-based adoption agencies 
provide a high-level service. I cannot believe that 
the Parliament would wish to do anything that 
would take them out of the sector in which they 
operate and deliver that high standard of service. I 
therefore ask members to support amendment 86. 

10:45 
The Deputy Presiding Officer: The question is, 

that amendment 86 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Matheson, Michael (Central Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
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Curran, Frances (West of Scotland) (SSP)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Maclean, Kate (Dundee West) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Neil, Alex (Central Scotland) (SNP)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab) 

ABSTENTIONS

Boyack, Sarah (Edinburgh Central) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 55, Against 58, Abstentions 1. 

Amendment 86 disagreed to. 

Section 16—Home visits 

The Deputy Presiding Officer: I am using my 
power under rule 9.8.4A of the standing orders to 
extend the debate by a further 10 minutes. The 
debate on group 5 must be concluded by one hour 
and 35 minutes after the time that proceedings 
began. 

Group 5 is on the location of the residence of 

applicants to adopt. Amendment 87, in the name 
of the minister, is grouped with amendment 88. 

Robert Brown: Amendment 87 relates to 
adoption under Scots law when the applicant does 
not have a home in Scotland. Under the Adoption 
(Scotland) Act 1978, people who are domiciled in 
Scotland but who are living in another country are 
eligible to adopt under Scots law; however, the act 
is silent on which local authority should be given 
notice of an application by the prospective adopter 
and which local authority must see the child in the 
home of the prospective adopter. 

At stage 2, Lord James Douglas-Hamilton 
lodged an amendment to specify that the relevant 
local authority would be the one that was chosen 
by the applicant and approved by a court. He 
withdrew the amendment, however, after I assured 
him that we would address the matter at stage 3. It 
was an absolutely valid point that he raised. It 
seems to me that it is not necessary to require a 
court to approve the local authority. That would be 
overly bureaucratic and would require overseas 
applicants to face additional, unnecessary hurdles 
that Scottish-based applicants are not required to 
face. 

Amendment 87 places the duty on the local 
authority in whose area the applicant has a home. 
If the applicant does not have a home in Scotland, 
it places the duty on the local authority that the 
applicant has notified. I think that that is a 
reasonable solution. When the applicant does not 
have a home in Scotland, it is probable that they 
will choose a local authority with which they have 
some connection—perhaps where they lived last 
or where the child lived in Scotland. I do not think 
that the approach will result in certain local 
authorities being deluged by such notifications, as 
this type of case is very rare. More than that, the 
consistent approach to the assessment of 
prospective adopters throughout Scotland should 
mean that no particular advantage would be 
gained by notifying one local authority rather than 
another. 

This is a small part of the bill dealing with a 
situation that will not arise very often; 
nevertheless, it is important that we get the 
provisions right. It is a child protection issue, and 
we should not allow technical issues to prevent 
adoption by persons overseas under the 
supportive structure of Scots law that the bill would 
put in place. I ask members to support 
amendment 87, and I pay tribute to Lord James 
Douglas-Hamilton for raising the issue in the first 
instance. 

I move amendment 87. 

Lord James Douglas-Hamilton: I will be brief. I 
thank the minister for these amendments, which 
emphasise the fact that adoption by people who 
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live overseas will be readily achievable in practice, 
where that is appropriate. The amendments also 
put in place mechanisms to ensure home visits 
that are comparable to those that are received by 
prospective adopters who live in this country, 
which is a necessary safeguard. 

Amendment 87 agreed to. 

Section 18—Notification to local authority of 
adoption application 

Amendment 88 moved—[Robert Brown]—and 
agreed to. 

Section 24—Duty to give notice where child 
looked after by other local authority 

Amendment 89 moved—[Robert Brown]—and 
agreed to. 

Section 27—Return of child placed for 
adoption by adoption agency 

Amendments 90 to 92 moved—[Robert 
Brown]—and agreed to. 

Section 28—Looked after children: adoption 
not proceeding 

Amendment 93 moved—[Robert Brown]—and 
agreed to. 

Section 31—Adoption by certain couples 

The Deputy Presiding Officer: Group 6 is on 
adoption by same-sex couples. Amendment 94, in 
the name of Roseanna Cunningham, is grouped 
with amendments 95 to 98. 

Roseanna Cunningham (Perth) (SNP): I echo 
what Karen Gillon said—that there is no such thing 
as an absolute right to adopt for anyone, no matter 
what their circumstances are. Many heterosexual 
couples and single people are turned down for a 
wide variety of reasons. I presume that, if the bill is 
passed unamended, many same-sex couples will 
also be refused, for a wide variety of reasons. 

Much of the debate that has raged over the past 
week has been based on the premise that this is 
something to do with gay rights. It is not. I do not 
believe that it has anything to do with gay rights. It 
is about what is in the best interests of the 
children—although, clearly, there is a difference of 
opinion as to what that might be. Is that difference 
of opinion not to be reflected in the chamber? The 
truth is that including same-sex couples in the 
category of those who can apply to adopt gives 
many people serious cause for concern. Indeed, if 
the results of the Executive’s consultation exercise 
are an accurate reflection of the view in the 
country, that must include a majority of Scots. 

I share those concerns, and I said so during the 
stage 1 debate on 13 September. I know that that 

came as something of a shock to people, as I do 
not suppose that I was ever in the category of the 
usual suspects. However, because I did not feel 
that what the bill proposed was right, I had a 
choice to make. I could have said nothing. Some 
people have suggested that that is what I should 
have done. That would certainly have been the 
easy way out. However, I believe that families 
matter. It is society’s networks of families that are 
its strength—I assume that that is a given. The 
traditional family pattern is still what prevails 
throughout society in Europe, Africa, Asia and the 
Americas. It is under stress, to be sure, but it still 
provides the basis for the upbringing of the vast 
majority of children, and society is the poorer 
when it breaks down, as we frequently debate in 
the chamber under different headings. 

Patrick Harvie: I do not think that any of us 
would disagree with the member’s assertion that 
we should protect the great majority of children; 
however, we should also protect the minority. Her 
amendments do not prevent children from being 
brought up by same-sex parents, as has always 
been the case—there have always been same-sex 
parents—but they remove the legal protection of 
both parents when the child has been adopted. 
Why is that the right way in which to protect that 
minority? 

Roseanna Cunningham: The amendments do 
not remove any existing protection; they simply 
reinstate the current scenario, to which I 
understand that the member objects. 

In the early stages of the bill, the Education 
Committee noted that there was little evidence, 
one way or the other, in respect of same-sex 
adoption because of the lack of available 
research. It took that to mean that there should be 
no bar on same-sex adoption. I take it to mean 
that we should tread cautiously. Frankly, I feel 
reinforced in that view when even the Institute for 
Public Policy Research—not known for its right-
wing approach on issues—has recently made it 
clear that all the evidence shows that 
“children who grow up in an ‘intact, two-parent family’ with 
both biological parents do better on a wide range of 
outcomes” 

than those who do not. A Child Trends research 
brief from 2002, which may be where some of the 
IPPR’s information comes from, summarises the 
position as follows: 

“research clearly demonstrates that family structure 
matters for children, and the family structure that helps 
children the most is a family headed by two biological 
parents in a low-conflict marriage.” 

Those may be challenging assertions for some 
people but, frankly, if that is where the evidence 
takes us, I have to ask the question: do not 
children who are placed for adoption have the 
same right as those who have not lost their 

393



30229  7 DECEMBER 2006  30230 

parents to have the chance to be taken into a 
family that accords with the traditional form? 

Iain Smith: I am slightly confused by the logic of 
Roseanna Cunningham’s argument, which 
appears to be that even if parents abuse their child 
or cannot cope with bringing up their child 
because they have drugs problems, they should 
stay with that child because they are the biological 
parents, and the child should not be taken away to 
be adopted by parents who would be safer. 

Roseanna Cunningham: I say with the greatest 
respect to Iain Smith that that is not the logic of my 
argument. He is arguing on the basis of false 
comparisons. We can all trade worst-case 
scenarios. I am trying to argue for the best case. 

We already know that age limits apply to 
adoption and fostering. Perhaps that is age 
discrimination, but I presume that we set those 
limits on the basis of what we believe to be in the 
child’s best interests. That is all that I am 
concerned about. 

The language that I have used is deliberate, 
because I do not believe that people must believe 
in God to be persuaded by hundreds of thousands 
of years of human biology. We are what we are. I 
am heartened by the many messages of support 
that I have received. I note from The Scotsman 
yesterday that that includes support from no less 
than Professor John Haldane. 

Linda Fabiani (Central Scotland) (SNP): Who 
is he? 

Roseanna Cunningham: My colleague Linda 
Fabiani says, “Who is he?” She knows perfectly 
well who he is. 

I do not expect everyone to agree with what I 
have said; I am simply doing what I believe to be 
the right thing. 

I move amendment 94. 

The Deputy Presiding Officer: I wish to call a 
considerable number of back benchers but I may 
not be able to call them all. Each speaker has a 
tight two minutes. 

Jackie Baillie (Dumbarton) (Lab): I speak 
against Roseanna Cunningham’s amendments 94 
to 98. Like many members, I have thought long 
and hard about the issue. It is important to set the 
discussion in context. Karen Gillon was right to 
say that absolutely no one—whether heterosexual 
or homosexual—has an automatic right to adopt. 
Adoption—never mind fostering—is not decided 
overnight. A comprehensive and detailed 
assessment is made of a family’s suitability in the 
context of the child’s interests. The courts decide 
every case on the basis of what is in the best 
interests of the child, not the adopter. 

That is the nub of the matter. Children are of 
paramount importance in the debate. We all 

acknowledge that children need stable and loving 
families. Without question, they deserve the best 
possible start in life. It is worth reflecting on the 
known outcomes for children who live in care, no 
matter how good that care is. Those children have 
lower educational achievements and poorer health 
than children of the same age and they are more 
likely to have experience of the criminal justice 
system. Children of all ages and stages of 
development need love and support. Knowing all 
that, I find it difficult to think that anyone honestly 
believes that creating inappropriate barriers to 
adoption is right. 

Somebody who came to the debate cold would 
be forgiven for thinking that we were considering 
for the first time giving homosexual people the 
right to adopt. Fiona Hyslop is right—the bill is 
entirely about the rights of children and not those 
of anybody else. However, homosexual people 
have been able to adopt since the 1930s—almost 
80 years ago—so that is nothing new. A large 
number of same-sex couples are parents and 
many have adopted, but in such cases, only one 
person is legally recognised as the parent. The bill 
will allow both parents to be so recognised. 

I have examined the bill’s sections again and 
again. They do no more or less than afford both 
parents the right to be recognised as parents. 
They do not confer new rights to adopt, diminish 
the fact that the child’s interests are of paramount 
importance or replace the detailed and 
comprehensive assessment of a family’s 
suitability.

The Deputy Presiding Officer: You should 
finish now. 

Jackie Baillie: I urge the Parliament not to 
prevent any child from having the best possible 
start in life and I urge members to reject the 
amendments. 

11:00 
Margaret Smith: I oppose the amendments in 

Roseanna Cunningham’s name, which take us to 
the question that many have asked: what is the bill 
all about? It is about what is in the child’s best 
interests and about providing children—many of 
whom are in care—with a safe, stable and loving 
family home. Set against that background, the 
amendments not only discriminate against gay 
couples, but are illogical and in children’s worst 
interests. 

The right of gay couples to adopt jointly is 
supported by the Parliament’s Education 
Committee, the British Association for Adoption 
and Fostering, the Church of Scotland, Engender, 
children’s charities such as Barnardo’s, lesbian, 
gay, bisexual and transgender groups, the Equal 
Opportunities Commission and Unison. Some 
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seek to portray the issue as being about the right 
of gay people to adopt. That might be the case if 
gay people had never been able to adopt but, as 
we have heard, that is not the case. The bill will 
simply extend to people the right to come forward 
as prospective parents as couples rather than 
individuals. The bill aims to expand the pool of 
prospective parents and to give children greater 
stability.

Today, I speak primarily as a mother of five 
children. I say on the record that I therefore have 
no intention whatever of using the bill myself. 

Since the 1930s, the law has allowed single, 
unmarried and gay people to adopt children. In 
fact, couples are often assessed together, but only 
one partner can assume legal rights. People who 
put themselves forward to be adoptive parents 
know that they will be vetted strenuously—that is 
right—yet gay and single people have managed to 
adopt and no evidence suggests that they are 
anything other than loving parents. 

The bill will help to clarify the situation so that a 
child can be adopted by both partners, unlike at 
present, when only one partner can become the 
legal adoptive parent. What happens when a 
parent dies or when a couple split up? Why add 
more trauma to a difficult time for a child by 
requiring the other partner to go to law to try to 
become a legal parent? Why continue to have 
households in which the state perpetuates 
unequal legal relationships between parents and 
their children? 

The Deputy Presiding Officer (Murray Tosh): 
You must close. 

Margaret Smith: I hope that the Parliament will 
defeat the amendments overwhelmingly and send 
a clear message to Scotland’s children that their 
welfare is our foremost concern. We want them to 
live in happy, stable and loving family homes in a 
tolerant and modern country in which 
discrimination of all kinds is tackled and defeated. 

Fiona Hyslop: The Scottish National Party 
rejects the amendments in Roseanna 
Cunningham’s name and will vote against them, 
because they do not reflect the SNP’s view. The 
debate must be about children’s rights, not about 
adults’ values. As Karen Gillon said, the debate is 
in danger of becoming a debate about values and 
about what adults think of other adults, when it 
should be about what is in the child’s best 
interests. 

I agree with Paul Martin, because I think that 
enduring family relationships and stable family 
units provide the best way to ensure continuing 
stability for children. That is right, but we did not 
need Paul Martin’s amendment. We acknowledge 
that couples can provide an enduring family 
relationship. As Margaret Smith said, we must 

ensure legal stability if one member of a couple 
dies, so that children who are affected have a 
parent who can continue the enduring family 
relationship and the family unit. Precisely for the 
reasons that Paul Martin gave, we must ensure 
that same-sex couples can adopt as couples and 
not just as individuals. 

We must reflect on the fact that we live in a 
world in which people are not queueing to adopt or 
to foster. People who wish to adopt or foster are 
valuable individuals and we must encourage, in a 
fair way, more people to adopt or foster. 

I want a Scotland in which children’s rights are 
paramount. I do not want to hear about the old 
arguments and the old ways of Scotland. I want a 
new, modern and progressive Scotland. 
Sometimes, it is easy to be popular and more 
difficult to be right. Let us be right. 

Lord James Douglas-Hamilton: What I will say 
is exactly what I said when I took the Children 
(Scotland) Bill through the House of Commons: 
the child’s interests must be paramount. 
Roseanna Cunningham’s amendments are far too 
discriminatory. I will give just one example. In a 
close-knit family, if the father and mother were 
killed in a tragedy or a car smash, would it be right 
or appropriate to discriminate against the devoted 
uncle who happened to have a gay partner? It 
would not be, because the uncle and his partner 
might be the best people to act in place of the 
parents. 

A blanket discriminatory ban is not in keeping 
with the spirit of the 21st century. No legislative bar 
should prevent social work professionals on the 
ground and experts in court from allowing the best 
and most suitable adoptions to proceed. I 
personally oppose the amendments. 

Patrick Harvie: I am pleased that members 
from across the political spectrum are speaking 
against the amendments and labelling the 
amendments clearly as prejudiced. Prejudice is 
wrong not only because it is nasty and hurtful. It is 
wrong to prejudge same-sex couples as 
inadequate parents not only because it insults 
them, but because it removes the possibility of 
making the right decision in the circumstances 
when they are appropriate and worthy couples to 
be adoptive parents. The amendments are wrong 
in principle and in practice. 

To read some of what has been said in 
correspondence that we have received and the 
coverage of the subject in the media, one might 
almost imagine that a gang of adoption agencies 
was going round knocking on the doors of every 
same-sex couple and billeting children with them 
at random. We are talking about making careful 
decisions about every couple and every applicant 
on their own terms. To allow joint adoption so that 
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a person may become an adoptive parent with 
their partner is absolutely logical.  

Some of the other nonsense that we heard in 
the media included phrases such as “against 
nature’s design”. That is obviously a religious 
argument and if one wants to make such an 
argument, one is perfectly entitled to, but nature 
does not have a design. In nature, sexual diversity 
is the norm everywhere—in all species, in all 
human societies at all times. Same-sex 
relationships have always existed; some same-sex 
couples have always been parents. We will do 
completely the wrong thing today if the chamber 
does not comprehensively reject the introduction 
of prejudice into the bill. 

Scott Barrie (Dunfermline West) (Lab): I, too, 
oppose the amendments in Roseanna 
Cunningham’s name. The bill refers to the concept 
of enduring family relationships in numerous 
places and we have discussed that already. 
Before Roseanna Cunningham moved her 
amendments, she said that families matter. It is 
true that families matter, but they come in all 
shapes and sizes. As we pass the bill today, we 
have to recognise the Scotland of 2006 and not 
the Scotland of 1978, which was the last time that 
we had a major reform of our adoption law. 

As other people have said, it is not the case, that 
single people cannot adopt; the difference is that 
they cannot adopt as part of a couple. If we are 
serious about giving young people the best 
opportunity in life to experience a stable family 
environment, it is important that people who live as 
a couple in a long-term relationship and who can 
provide that enduring family relationship are able 
to adopt as a couple. It should not be, as it is at 
the moment, that only one partner adopts and the 
other is just an added-on extra. That is the crux of 
the debate today—it is about providing young 
people with the best possible start and stable 
families. If that is what we want to achieve, we 
need to reject the amendments in Roseanna 
Cunningham’s name. 

The Deputy Presiding Officer: At this stage, I 
advise members that I am using my power under 
rule 9.8.4A of the standing orders to extend the 
debate on group 6 by half an hour. The debate 
requires to be concluded by 11.39 to incorporate 
the vote before question time. 

Phil Gallie (South of Scotland) (Con): I
congratulate Roseanna Cunningham on having 
the courage to stand up and say what she said 
today. We are debating a serious issue; we are 
talking about the future of our children and our 
society. It is right that there should be balance in 
the arguments that are presented in a place such 
as this. I believe firmly in her comments. In the 
light of the problems that we face in youth justice 
today, there is considered opinion that the best 

way to bring up children is in a heterosexual 
relationship. It is important that there is both a 
father and a mother influence and from that view I 
will not be dissuaded. 

Patrick Harvie talked about prejudice, but the 
nastiness in the e-mails that I have received has 
been the opinion that everybody who is in favour 
of Roseanna Cunningham’s amendments is some 
kind of religious bigot. I point out that in a chamber 
such as ours, religions of all persuasions have a 
place and should not be swept under the carpet or 
be something that is not to be spoken about.  

I will vote in support of Roseanna Cunningham’s 
amendments. Once again, I congratulate her on 
her courage in coming forward with her words and 
her amendments. 

Dr Murray: Although I recognise that it has 
probably taken a lot of courage for Roseanna 
Cunningham to lodge her amendments, I totally 
disagree with them. As others said, the Adoption 
of Children (Scotland) Act 1930 allowed single 
people to adopt whether or not they were in 
unmarried relationships and whatever their 
sexuality. Theoretically, those single adoptive 
parents could be involved in serial or multiple 
relationships with others. The bill extends the 
adoption process to include unmarried couples 
who are able to offer a child a stable, loving home 
with two people to love, support and continue to 
support them for the rest of their lives.  

Most children who are adopted are not babies; 
they have come from difficult circumstances, they 
might suffer from disability, they might be 
vulnerable or they might have undergone terrific 
trauma. The opportunity to be involved in a caring, 
loving family where two people will love, support 
and protect a child’s interests is a hell of an 
improvement for many of those children and might 
be something that they have never known. The 
fact that the adoptive parents might be an 
unmarried or a homosexual couple is far less 
important than the love and support that they are 
able to offer those children. 

Iain Smith: I am saddened that we have to 
consider amendments 94 to 98, because the 
issues that they raise were thoroughly aired at 
stage 1 and roundly rejected by the Parliament 
when it approved the general principles of the bill. 

It is important to state that the bill will not create 
a right for anyone to adopt; it removes certain 
restrictions on who can apply to jointly adopt a 
child. Every applicant to adopt will be required to 
go through the same stringent checks on their 
suitability, whether they are married, unmarried, a 
same-sex couple, in a civil partnership or a single 
person.  

The ability of applicants to provide a safe, 
secure and loving home and to safeguard and 
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promote the welfare of the child should and will be 
the determining factor of whether they can adopt. 
The bill is about the right of the child to have its life 
chances significantly enhanced and not about the 
rights of potential adopters. 

As has been said, there is nothing in the present 
law that prevents a child from being adopted by a 
gay man or a lesbian in a long-term relationship. 
However, the current law prevents those partners 
adopting jointly and taking on jointly the 
responsibilities and rights of being adoptive 
parents, even if they already share those duties. 
The argument is about improving the rights of the 
adopted child in such circumstances. There might 
be problems if for some reason the adoptive 
parent is unavailable and his or her partner is 
unable to exercise parental responsibilities and 
rights. What happens if the adoptive parent dies? 
Is the child then to be taken away from the partner 
whom the child considers to be just as much his or 
her parent as the adoptive parent was? 

That situation was summed up by Scotland’s 
commissioner for children and young people, 
Kathleen Marshall, in her stage 1 evidence to the 
committee. She said that section 31 would help to 
clarify the existing situation as both partners would 
obtain legal status as adoptive parents. As both 
partners would have a legal relationship with the 
child, the child would benefit from the greater 
stability that that would bring and an enhanced 
level of security would result, as formal legal ties 
would exist between the child and both adults. 

Once again, it is about the child and not the 
parents. Surely, if we believe that the rights of the 
child are paramount, it supersedes any other 
consideration. Any course other than to reject 
Roseanna Cunningham’s amendments is just 
blind prejudice. 

Linda Fabiani (Central Scotland) (SNP): I
decided to contribute today because of my 
concern about some of the letters and e-mails that 
I have received over the past week from people on 
both sides of the argument. They generally place 
the wrong emphasis on the issue. Indeed, in an 
awful lot of cases, they show no understanding of 
the current law. Some express views that might 
reflect their creed or morality and others feel 
strongly that we are dealing with an equalities 
issue. However, with the exception of a very few of 
the missives that I received, the main point has 
been missed, as other speakers mentioned. We 
are talking about children or young people who, for 
whatever reason, are not fortunate enough to live 
in a home that is neither institutional nor temporary 
and who may have to share attention and care 
with many others, even at the time in their lives 
when they most need that bit of extra individual 
attention. That happens despite the best efforts of 
those who care for young people in such 

circumstances—carers are drawn from all parts of 
society and walks of life and have varying beliefs 
and orientations, but their common ground in the 
majority of cases is commitment to those for whom 
they care.  

If passed, amendments 94 to 98 would maintain 
the status quo instead of allowing a child to have 
two legal parents as part of a stable family 
relationship. As we heard from Iain Smith, two 
parents would offer a potential safeguard against 
any future disruption in the life of a child who might 
have suffered disruption enough.  

I urge members to vote against the 
amendments, which I believe are clearly opposed 
to the best interests of the child.  

11:15 
Murdo Fraser (Mid Scotland and Fife) (Con): I

wish to address not so much the substance of 
Roseanna Cunningham’s amendments but the 
atmosphere of this morning’s debate in the 
chamber and the wider debate that has taken 
place over the past week. 

Whatever we think of these amendments, there 
is no doubt that Roseanna Cunningham has 
raised genuine concerns that are shared by many 
people. Many believe that children need male and 
female role models and they are concerned that 
adoption by same-sex couples excludes such a 
possibility and is simply not in children’s best 
interests. 

People who express such views are not 
homophobes, extremists or—as some suggest—
religious nutters. They have genuine concerns that 
should not be dismissed with name calling and 
abuse. The point is that although such views might 
well be unpopular in the chamber, they reflect 
wider concerns throughout Scotland. We in the 
Parliament should take seriously and reflect on the 
views of people outside the chamber, even if we 
disagree with and subsequently dismiss them. 

Patrick Harvie: Will the member give way? 

Murdo Fraser: I am sorry; I do not have time. 

I believe that we all want to live in a liberal and 
tolerant society; indeed, we have heard as much 
from different parts of the chamber. However, one 
old definition of a liberal is someone who allows all 
opinions to be heard, except those with which he 
disagrees. We are in danger of falling into that trap 
in this debate. The Parliament needs to be a 
bigger and better place than that and I commend 
Roseanna Cunningham for at least giving us the 
opportunity to debate these issues. 

Ms Rosemary Byrne (South of Scotland) 
(Sol): I oppose this group of amendments. We are 
in danger of losing sight of the fact that, through 
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the various stages of the bill, the principle that 
guided the Education Committee’s work was the 
child’s best interests. As many members have 
pointed out, under current legislation, a single 
person can already adopt a child. I cannot 
emphasise enough the point that, in agreeing to 
amendments 97 and 98, we will leave children in a 
vulnerable position, because there will be no 
arrangements to deal with them if, for example, a 
partner in a same-sex relationship dies. The bill 
takes the right approach and moves us forward. 

The mainstay of the bill should be the provision 
of a loving and secure environment for children. 
The sexuality of and the nature of the relationship 
of those who adopt does not matter, as long as 
they can provide children with security and love. 
The provisions were unanimously accepted in the 
committee’s stage 1 report and have been 
supported by many organisations, including BAAF 
Scotland and, as members have pointed out, 
various children’s organisations. 

If they are agreed to, these unhelpful 
amendments will introduce discriminatory 
provisions into the legislation. We should not be 
having a debate on whether people are being 
prejudiced against others. Instead, we should be 
having an open debate on how we can give these 
children the right future under the right 
circumstances. As members have pointed out, 
everyone who wants to adopt will be assessed to 
find out whether they are the right person. That 
should be all that is required. 

Pauline McNeill (Glasgow Kelvin) (Lab): I
oppose amendment 94, not because it is 
discriminatory per se but because it is not in the 
child’s best interests and does not meet the 
challenge that we face. 

I have always believed that the driving force 
behind the bill is to deal with the problem that too 
many of Scotland’s children are in care and have 
no permanence or love in their lives. As step-
parents and foster parents know, adopting or 
taking on other people’s children is a huge 
commitment. I wish that it would happen, but the 
idea that huge numbers of lesbian and gay 
couples—or, indeed, other couples—will come 
forward to adopt because of the bill is simply a 
fallacy. 

Couples are much more likely to have the 
resources and stamina that are required to take a 
child into a family. We should also remember that, 
in certain cases, more than one child might need 
to be adopted. However, the bill does not create 
any rights. Instead, it extends the eligibility of 
those who are suitable to adopt children to include 
unmarried and same-sex couples. Sexual 
orientation should not be a barrier to adoption and 
any decision must be based on the child’s best 
interests. 

Anyone who intends to adopt already undergoes 
a rigorous test that includes finding out who the 
role models are, what the extended family is like, 
and the durability of their relationship. If any same-
sex or unmarried couples covered by the bill’s 
provisions do not pass the existing test, they will 
not be allowed to adopt. I do not think that we are 
doing very much other than—rightly—extending 
eligibility. Such a move is in the interests of the 
30,000 children who are in care and for whom we 
have a duty to provide a range of options. 

David McLetchie (Edinburgh Pentlands) 
(Con): I find myself opposing amendment 94 but 
in favour of amendment 96 which, after all, is in 
line with the principle of the stability of the family 
unit that was set out in amendment 84, in the 
name of Paul Martin, which the Parliament agreed 
to earlier. People who are married or who have 
entered into a civil partnership have made a 
legally binding commitment to one another, and I 
respect that. People who adopt a child are not 
acting as befrienders or foster carers. Instead, in 
becoming the child’s parents, they are entering 
into legally binding commitments with the child. 
Why should we have adoption legislation in this 
country that allows people who are not prepared to 
make a legally binding commitment to each other 
to make a legally binding commitment to a child? 
That does not seem to be a rational way of 
promoting the stable family values that should lie 
behind any decision to allow a couple to adopt. 

I urge members to vote against amendment 94 
but to vote for amendment 96. 

Robert Brown: This has been a very good 
debate on one of the central issues that arose 
during the bill’s consideration but which, I must 
point out, is not the bill’s central purpose. 

I have known Roseanna Cunningham for a 
number of years and profoundly respect her 
abilities, but I hope that she accepts that a number 
of members in the chamber profoundly disagree 
with her views. That said, she has done us a 
service in allowing us to debate the issue once 
again and, I hope, to reach some result. At the end 
of the day, the chamber is the premier forum for 
parliamentary debate and it is right that the issues 
should be raised here. 

Amendments 94 to 98 seek to prevent same-sex 
couples from being eligible to adopt. However, 
they do not remove the possibility of individual 
homosexual and lesbian people applying to adopt, 
which can still happen under section 32. Although 
some of the amendments seek to narrow that 
provision, they do not change it. Paradoxically, if 
amendment 94 and the other amendments in the 
group were passed, people who had committed 
themselves to civil partnerships or who were in 
enduring relationships would be unable to adopt, 
whereas single people, people who perhaps might 
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hide their situation or people who were in more 
incidental relationships would still be able to. Even 
the terms of these amendments contain an oddity. 

Roseanna Cunningham’s argument is very 
clear. It has nothing to do with testing the stability 
of relationships, nothing to do with finding out 
whether a relationship is enduring, nothing to do 
with the personal suitability of prospective 
adopters and nothing to do with what is in the 
child’s best interests. It is all about dealing with a 
situation in which the proposed adopters are gay. 
The preference underlying the amendments is that 
rather than allowing children to be adopted by gay 
couples who are in a certified civil partnership, 
who have lived together faithfully for a number of 
years and who have decided to go through the 
rigorous adoption process—or even allowing them 
to be adopted by a gay individual—they should 
languish in residential institutions. As members 
have pointed out, the big issue behind the bill is to 
improve the lot of the many children who are born 
into difficult family situations. If Roseanna 
Cunningham has any qualms about gay couples 
adopting, I should point out that the logical 
consequence of her amendments is that children 
who live with same-sex couples should be 
removed from that situation. We have heard no 
evidence that suggests that there is any shade of 
support for either proposition. 

Same-sex couples already raise adopted 
children. As a number of members have pointed 
out, having been assessed as part of a couple, 
one partner in that couple can adopt a child, while 
the other partner can apply for more limited 
parental rights and responsibilities. 

The bill is about giving greater rights to children. 
By allowing such couples to adopt jointly, it will 
mean that children will have two adults with full 
parental responsibilities and rights to look after 
them. I take Lord James Douglas-Hamilton’s point 
about the situation in which there is an accident 
and one parent is killed. The bill will provide more 
stability and support to children in such a position. 

Homosexual and lesbian people already raise 
children—who are often their own biological 
children—with the same love and compassion as 
other parents. We should not discourage people 
who have given the decision to pursue adoption 
careful thought and who have gone through a 
lengthy and rigorous assessment process. After 
all, there is no magic ingredient to parenting. The 
skills and temperament that are required to raise a 
child come from a person’s life experience, not 
from his or her sexual orientation. Children face 
many challenges as they grow up. Knowing that 
they have a family who loves and cares for them 
will be a bedrock for meeting those challenges. 

As with all prospective adopters, same-sex 
prospective adopters will undergo a rigorous 

assessment process. It is right that not all 
applicants will be approved, regardless of their 
background. Many people come forward and 
some fail. Once they have been approved, 
prospective adopters must be matched with a 
child. A range of checks prevents an adoption 
order from being made when the child does not 
want to be adopted or when the prospective 
adopters are not suitable to raise that particular 
child. Any adoption order must be made by an 
independent court, on the basis of very full 
scrutiny and with advice from a curator ad litem 
who has been appointed specifically to protect the 
child’s best interests. 

The amendments raise European convention on 
human rights issues. Although there is no right to 
adopt, any provisions that seek to restrict people’s 
ability to adopt fall broadly within the ambit of 
article 8 of ECHR, which provides a right to 
respect for private and family life. 

Phil Gallie rose—

Robert Brown: In relation to that right, article 
14, which prohibits discrimination on various 
grounds, comes into play. Unless there were 
objective justification for treating same-sex 
couples differently, doing so would amount to 
discrimination that breached the convention. 

The central point is that the bill is about children 
and their rights and welfare. It is also partly about 
our ability as a society to remove children from a 
home environment that is profoundly damaging to 
them and to place them in a home where they will 
be valued, respected and encouraged and where 
they will thrive. It will provide a modernised 
framework for better assessing, supporting and 
approving or rejecting adoptive parents on 
grounds that boil down to ensuring that the best 
interests of the individual child are paramount. 
That is what inspires the whole bill. It is not about 
restricting the opportunities for children to be 
placed in a good home on general grounds, 
whereby certain types of family are de facto 
unsuitable. That would be discriminatory and, in 
modern Scotland, unacceptable. As we have 
heard, many of Roseanna Cunningham’s SNP 
colleagues are distinctly uncomfortable with the 
amendments. I urge the Parliament to reject them 
and to do so overwhelmingly. 

Roseanna Cunningham: When I hear some 
members applaud my courage, if nothing else, I 
am sharply reminded of that famous “Yes Minister” 
sketch in which the politician’s courage in pursuing 
a certain course of action is commended by civil 
servants who want to get the politician to do 
something else entirely. In today’s debate, I have 
been told that I have courage by members on both 
sides of the argument. 

At the outset, I said that these amendments 
were about my view of what is in the best interests 
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of children. I am sorry that quite a lot of the 
debate—whether inside or outside the chamber—
has not been about that. I believe that what I have 
proposed is in the best interests of children, 
although I accept that other people have different 
views. I notice that no one has referred directly to 
the evidence on what is in the best interests of 
children, which I quoted earlier. 

This morning, I was told that about 60 per cent 
of adoptions break down. We are talking about 
situations that are highly unstable even as things 
stand. Throughout the debate, I have tried to keep 
my language and tone as calm and rational as 
possible. Notwithstanding the whispering 
campaign—or, in the case of Patrick Harvie, not 
so much a whispering campaign as a shouting 
campaign—the idea that somehow I am being a 
puppet for someone else is ridiculous. Anyone 
who examines my voting record on such matters 
will realise that that cannot be the case. 

I said that some folk had suggested that I should 
have said nothing but, frankly, that is an 
extraordinary suggestion to make. First, as I have 
had occasion to say in connection with other bills, 
committees are not rubber stamps for Executive 
legislation, but neither is the Parliament a rubber 
stamp for committee deliberations. The fact that 
an issue has been dealt with in committee does 
not mean that there can be no debate on it in the 
Parliament as a whole. 

Secondly, if the Parliament had had no debate 
on adoption by same-sex couples, we would have 
woefully misrepresented the views of voters, which 
cannot be right. 

11:30 
Phil Gallie: The member will have noted the 

minister’s reference to the ECHR and his lack of 
courage in failing to take an intervention on that 
topic. How many countries in Europe have 
adopted same-sex adoption practices? 

Roseanna Cunningham: I cannot answer Phil 
Gallie off the top of my head, but I know that only 
one or two other countries have done so. I do not 
know what debates are going on elsewhere. 

I was talking about debate in the chamber. All of 
us need to remember that debate is only debate if 
there is more than one side of an argument. Many 
people inside and outside the Parliament have 
suggested that there should have been no debate 
about adoption by same-sex couples, but that 
would have been a ridiculous position in which to 
have found ourselves. 

Thirdly, if we are not allowed to have such 
debates, that is tantamount to saying that the right 
of free speech does not apply—or, more to the 
point, that it applies only in circumstances in which 
people agree with one another’s opinions. 

Margaret Smith: Will the member give way? 

Roseanna Cunningham: I have to finish. 

There are arguments for and against adoption 
by same-sex couples and I have some sympathy 
with what I have heard from some of the members 
who will not vote for my amendments. However, 
as I said at the outset, I was doing what I believed 
to be right. If I do not have the right to do what I 
believe to be right, what is the Parliament about? 

I will conclude by reading from an e-mail that I 
received this morning from someone who wrote: 

“I have two adopted children in their 20s, still coping with 
adoption issues. In adoption the interests of the children 
are paramount. They have to cope with rejection—starting 
when their chums taunt, ‘That’s not your real Mummy and 
Daddy.’ Thank God mine don’t also have to cope with their 
parental sexuality. I am comfortable with same sex legal 
partnerships—not my issue at all. But, just as adults over 
38 are rejected as potential foster parents because the 
children would struggle with having older parents, so the 
interests of the child must rule out same-sex parents.” 

We already discriminate. All that I am saying is 
that I think that the rights of the children mean that 
we should not take the step that is proposed in the 
bill.

The Deputy Presiding Officer: The question is, 
that amendment 94 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 

While the vote is proceeding, I advise members 
that, in view of the number of extensions to 
individual time limits this morning, the Presiding 
Officers are likely, with the agreement of business 
managers, to be inclined to invite a motion from 
the floor this afternoon to extend the overall time 
available for today’s business by 30 minutes, if 
necessary. That would mean that the debate on 
whether the bill be passed would start at around 
4.30 pm, with decision time at 5.30 pm. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Cunningham, Roseanna (Perth) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Matheson, Michael (Central Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  

400



30243  7 DECEMBER 2006  30244 

Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  

Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Oldfather, Irene (Cunninghame South) (Lab) 

The Presiding Officer: The result of the division 
is: For 8, Against 101, Abstentions 1. 

Amendment 94 disagreed to. 

Amendment 95 moved—[Roseanna 
Cunningham]. 

The Deputy Presiding Officer: The question is, 
that amendment 95 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Cunningham, Roseanna (Perth) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Matheson, Michael (Central Scotland) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  

401



30245  7 DECEMBER 2006  30246 

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  

Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Oldfather, Irene (Cunninghame South) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 11, Against 98, Abstentions 1. 

Amendment 95 disagreed to. 

Amendment 96 moved—[Roseanna 
Cunningham]. 

The Deputy Presiding Officer: The question is, 
that amendment 96 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Cunningham, Roseanna (Perth) (SNP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Matheson, Michael (Central Scotland) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  

402



30247  7 DECEMBER 2006  30248 

Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Wallace, Mr Jim (Orkney) (LD)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  

Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Oldfather, Irene (Cunninghame South) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 12, Against 95, Abstentions 1. 

Amendment 96 disagreed to. 

Section 32—Adoption by one person 

Amendments 97 and 98 not moved. 

Section 33—Parental etc consent 

The Deputy Presiding Officer: Group 7 is on 
parental consent. Amendment 100, in the name of 
the minister, is grouped with amendment 103. 

Robert Brown: Amendments 100 and 103 will 
make important adjustments to the grounds on 
which a parent’s consent to an adoption order can 
be dispensed with by the court. 

Amendment 100 will amend section 33(2A). As 
amended at stage 2, subsection (2A) requires that, 
before a court can dispense with consent, not only 
must the welfare of the child require that the 
consent be dispensed with but either subsection 
(2B) or subsection (2C) must also apply. 
Amendment 100 will mean that, even where 
subsections (2B) and (2C) do not apply, the child’s 
welfare alone will be enough to allow consent to 
be dispensed with. Amendment 100 is an 
important amendment as it widens the grounds on 
which consent can be dispensed with while still 
applying an appropriate test that respects the 
rights of the parents. The amendment will reduce 
the risk that the making of an adoption order will 
be delayed or will not take place at all because 
neither of the grounds at subsections (2B) and 
(2C) quite fits. 

Amendment 103 will amend section 33(2B) so 
that, where a parent or guardian is unable to 
exercise parental responsibilities and rights—other 
than those regarding contact with the child—the 
court can dispense with their consent. Without 
such an amendment, the consent of a parent who 
maintains contact with the child but does not 
exercise any other parental responsibility or right 
could not be dispensed with. 

I move amendment 100. 

Mr Ingram: I thank the minister for lodging the 
amendments in the group. As he will be aware 
from the representations that he received, 
including my own, much concern was expressed 
at stage 2 that the grounds for dispensing with 
parental rights and responsibilities had been 
excessively narrowed such that the bill made no 
requirement for a court to take into account the 
past history and conduct that had led to the child’s 
current situation. The fear was that, in practice, 
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that would mean an increase in the number of 
contested cases and a fall in the number of 
successful adoptions. Amendments 100 and 103 
will rectify that situation and, therefore, will be 
widely welcomed. 

Lord James Douglas-Hamilton: I, too, raised 
these matters in the committee. The amendments 
go some way to correcting a flaw in the Executive 
amendments at stage 2 that would make it too 
easy for birth parents to reclaim a child who had 
already formed bonds with his new parents. I am 
grateful to the minister for amendments 100 and 
103, which should be agreed to. 

Scott Barrie: Obviously, it is much better if an 
adoption order can be made with the birth parents’ 
consent, but it is important that we get the grounds 
right for dispensing with parental consent. 
Amendment 100 goes a long way to ensuring that, 
in the adoption process, absolute primacy is given 
to what is in the best interests of the child. I thank 
the Executive for lodging amendment 100 in 
particular. 

Amendment 100 agreed to. 

Amendment 103 moved—[Robert Brown]—and 
agreed to. 

The Deputy Presiding Officer: I suspend 
consideration of amendments. There will be a brief 
suspension while the Presiding Officer takes the 
chair. 

11:39 
Meeting suspended. 

11:40 
On resuming— 

Question Time 

SCOTTISH EXECUTIVE 

General Questions 

Audit Scotland (Howat Review) 

1. Derek Brownlee (South of Scotland) (Con): 
To ask the Scottish Executive what information 
Audit Scotland has been provided with in respect 
of the findings of the Howat review. (S2O-11343) 

The Minister for Finance and Public Service 
Reform (Mr Tom McCabe): None. 

Derek Brownlee: That is a surprise. The Howat 
review was given the task of, among other things, 
identifying the programmes that do not match with 
the partnership agreement priorities or are not 
performing well. Mr McCabe refused to list what 
those programmes are in his written answer to me, 
which stated: 

“All programmes are open to audit by Audit Scotland and 
scrutiny by the Committees of this Parliament, where 
issues about performance can be explored fully.”—[Official 
Report, Written Answers, 17 November 2006; S2W-29674.] 

Given that neither the committees of the 
Parliament nor Audit Scotland has been allowed to 
see any of the Howat report’s findings, can the 
minister tell Parliament today how many 
programmes did not perform well and which they 
were? 

Mr McCabe: I will be delighted to tell Parliament 
the exact contents of the report when we publish it 
at the appropriate time. We have already 
explained that we are absolutely committed to 
publishing the report. It will be published along 
with other relevant data at the time of the spending 
review in 2007. That is the appropriate time for 
doing that. 

Mr John Swinney (North Tayside) (SNP): 
Without disclosing what seems to be the most 
precious document the Scottish Executive has 
ever received, can the minister indicate whether 
the Howat review believed that any Scottish 
Executive programmes are, in principle, not 
performing as effectively as they should and are 
therefore worthy of being subject to a change in 
the financial arrangements that the Executive 
makes for them? 

Mr McCabe: Mr Swinney is wrong in his 
description of the document. His description 
emanates from the fact that the Scottish National 
Party and other parties in the chamber have little 
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officials and elected representatives of Fife 
Council to discuss the matter? 

Ross Finnie: Yes. I am well aware of concerns 
expressed by Fife Council and other local 
authorities in connection with the allocation of 
phase 2 of the strategic waste fund. I had a 
meeting with representatives of the Convention of 
Scottish Local Authorities at lunch time on that 
very subject. 

I am anxious to proceed, and I deeply regret that 
technical issues have led to delays. As the 
member said, we have clear targets to divert 
waste from landfill. 

We must ensure that we continue to progress 
recycling throughout Scotland. In that context, I 
will be happy to meet the member and officials to 
discuss the matter further. 

Adoption and Children (Scotland) 
Bill: Stage 3 

Resumed debate. 

14:55 
The Presiding Officer (Mr George Reid): We

resume stage 3 consideration of the Adoption and 
Children (Scotland) Bill. Members should have the 
bill as amended at stage 2, which is SP Bill 61A; 
the marshalled list, which contains all the 
amendments that I have selected for debate; a 
supplement to the marshalled list, which contains 
one manuscript amendment; and the groupings, 
which I have agreed. 

The division bell will sound and proceedings will 
be suspended for five minutes for the first division 
on an amendment. The period of voting for the first 
division will be 30 seconds. Thereafter, I will allow 
a voting period of one minute for the first division 
after a debate. All other divisions will last 30 
seconds. 

I invite the Minister for Parliamentary Business 
to move a motion under rule 9.8.5A of the standing 
orders to extend the next time limit by 30 minutes, 
which will have the knock-on effect of extending all 
remaining time limits by 30 minutes. 

Motion moved, 
That, under Rule 9.8.5A, the time-limits for groups 8 to 

10 be extended by 30 minutes.—[Ms Margaret Curran.]

Motion agreed to. 

The Presiding Officer: I therefore expect the 
debate on whether the bill should be passed to 
begin shortly before 4.30 pm and decision time to 
be around 5.30 pm, although it might be just a little 
earlier. 

Group 8 is on permanence orders. Amendment 
104, in the name of the minister, is grouped with 
amendments 105, 34 to 36, 115 to 117, 37, 38, 42, 
44 to 46, 129, 131, 56, 60, 63, 66, 148, 67, 68 and 
71 to 74. 

Robert Brown: We begin round 2 of the debate. 

Amendment 104 is simply a technical 
amendment that will replace a reference to a 
permanence order to provide consistency of 
expression with the rest of the bill. 

Amendment 105 was lodged to define the term 
“parent” in sections 33(2) and 33(2A). It will bring 
the definition of “parent” in those sections into line 
with the definition that will be used in the section 
that sets out the conditions for a permanence 
order with authority to adopt. Amendment 115 is 
also relevant in that context. 
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Essentially, amendments 34 to 38 and 
amendment 115 will divide up the provisions that 
were originally contained in section 84. This is 
another restructuring issue. Members of the 
committee thought that that section was too long; 
the amendments address their concerns. 

I do not think that Lord James Douglas-Hamilton 
will press amendment 116, but I will resist it if he 
does so. He lodged a similar amendment at stage 
2, when the clarity of the provisions was its 
attraction. However, I hope that we have now 
addressed the problems in a satisfactory manner 
in amendments 34 to 38 and amendment 115. At 
stage 2, I set out my policy concerns about his 
amendment, so we do not need to rehearse them 
again. 

Lord James Douglas-Hamilton’s amendment 
117 would not add anything new to the bill—all the 
provisions that the amendment proposes are 
already contained in the bill. Under section 37(2), 
the making of an adoption order will extinguish the 
parental responsibilities and rights that were 
previously held and will therefore bring a 
permanence order to an end. Under subsection (2) 
of the new section to be inserted by amendment 
35, the duration of a permanence order is 
otherwise clearly provided for. That provision is 
not new—it will replace section 84(9). 

Amendments 42, 44 to 46, 129, 131 56, 60, 63, 
66, 148, 67, 68 and 71 to 74 are technical, 
consequential amendments that arise from the 
redrafting of section 84. Amendments 42, 44 and 
45 will replace references to subsection (4) of 
section 84 with subsection (1) of the new section 
that will set out provisions with regard to the 
ancillary provisions of a permanence order. 
Amendment 46 will replace the reference in 
section 90 to subsection 84(6) with a reference to 
the new section that contains the conditions that 
must be met before a permanence order that 
grants authority for a child to be adopted may be 
made. 

Amendments 129 and 131 will replace the 
references to section 84(5) with references to the 
new section that contains the conditions that must 
be met before a permanence order that grants 
authority for a child to be adopted may be made. 
Amendments 56, 60, 63, 66, 148, 67, 68 and 71 to 
74 are consequential. 

I move amendment 104. 

Lord James Douglas-Hamilton: My 
amendments in the group were drafted by Janys 
Scott, who is an advocate, part-time sheriff and 
one of the foremost experts in Scotland on the 
subject. I am grateful to the minister for agreeing 
to see me with her and Michael Clancy of the Law 
Society of Scotland. 

I will not enter into a debate on whose drafting is 
better, and I cannot claim that every detail of what 
I have proposed has been accepted. 
Nevertheless, I thank the minister for accepting a 
great deal of the spirit of my amendments through 
the expert wording of his own draftsman. It was 
kind of him to give us an hour and a quarter of his 
valuable time. I feel a little like the man who 
abstained from taking any alcohol but who was 
presented with a bottle of cherry brandy. Not 
wishing to appear ungrateful, he replied, “Thank 
you for the gift and the spirit in which it is given.” 
Because I am grateful to the minister for lodging 
amendment 104 and the associated amendments, 
I will not move my amendments in this group or 
the associated amendments in subsequent 
groups. I will support the Executive’s 
amendments. 

The credit for the minister’s substantial 
movement should go not just to him, but to the 
Law Society of Scotland and to Janys Scott of the 
Faculty of Advocates. 

15:00 
Mr Ingram: I welcome the Executive’s 

amendments and congratulate Lord James 
Douglas-Hamilton on his diligence and persistence 
in pursuing his concerns in the matter of 
permanence order provisions. 

Robert Brown: I was grateful for the input of 
members of all parties and their expert advisers, 
and for the meeting with the Law Society, which 
Lord James Douglas-Hamilton mentioned. That 
input has focused minds on the technicalities of a 
difficult and complex bill, and the bill has benefited 
from it. I am also grateful to both Adam Ingram 
and Lord James Douglas-Hamilton. 

Amendment 104 agreed to. 

Amendment 105 moved—[Robert Brown]—and 
agreed to. 

Section 51—Adoption support plans 

Amendments 106 and 107 moved—[Robert 
Brown]—and agreed to. 

Section 52—Duration 

The Deputy Presiding Officer (Trish 
Godman): Group 9 is on assessment of an 
adopted person’s requirements beyond the age of 
18. Amendment 108, in the name of Adam Ingram, 
is the only amendment in the group. 

Mr Ingram: The minister will be familiar with the 
debate that we had in the Education Committee on 
the Education (Additional Support for Learning) 
(Scotland) Act 2004, concerning the importance of 
making provision for the transition periods in 
young people’s lives, such as that which occurs 
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when they move from school to college. The 
principle behind amendment 108 is similar. 

Members will be aware that adopted children 
nowadays have often been traumatised by early 
life experiences and that the damage that has 
been done can have a lifelong impact. It is, 
therefore, important that their access to services, 
such as those that are provided by child and 
adolescent mental health teams, is not cut off at 
the age of 18. Access to appropriate services 
needs to be planned for, so that there is a 
seamless transition in the provision of services to 
meet the needs of young people in that situation. 
However, according to agencies in the field, such 
as Adoption UK, seamless transitions are, 
unfortunately, the exception rather than the rule. 

When the law changed in England, that difficulty 
was not picked up down there and has developed 
into a serious problem. We have an opportunity to 
address the issue now. I therefore commend 
amendment 108 to the chamber. 

I move amendment 108. 

Lord James Douglas-Hamilton: I am minded 
to support amendment 108 because, as Adam 
Ingram has said, it would permit a smooth 
transition from children’s services to comparable 
adult services for people who still very much need 
that support after the age of 18. Without the 
amendment, there is a danger of necessary 
services either being withdrawn or not being 
replaced. I feel that the amendment would provide 
an important safeguard. 

Robert Brown: I am grateful to Adam Ingram 
for lodging the amendment, which hits on the head 
an important area that, as he rightly says, we have 
all had experience of in other fields—not least 
during our consideration of the Education 
(Additional Support for Learning) (Scotland) Act 
2004. 

I accept entirely the central point. However, 
under the bill, adopted children will have access to 
adoption support services under an adoption 
support plan, which will detail the services that the 
local authority provides to a child to meet any 
needs that have been identified and assessed. 
Adoption support plans will cease to have effect 
when a child reaches 18. Amendment 108 would 
require a local authority to consider whether a 
child needed adult services, although it would not 
require the local authority to take any steps in that 
connection. 

The amendment is unnecessary, because under 
the more coherent approach that we now have to 
adoption services, the bill provides for people to 
be able to access adoption services throughout 
life. Even though that will not be provided for in an 
adoption support plan, it ought to happen as a 
matter of course. I say to Adam Ingram—this is 

the important point—that I am happy to progress 
the issue in the development of good practice and 
subsidiary stuff, such as the consideration of 
guidance, as we try to move towards having high-
quality services that are spread evenly throughout 
Scotland and to fill in the gaps that have been 
identified during the passage of the bill. I hope that 
he will accept that assurance as genuine and will 
therefore ask to withdraw the amendment, which 
would not advance the situation. 

Mr Ingram: I appreciate what the minister said 
about the focus of amendment 108. I also 
appreciate that we can deal with some issues in 
regulations. On the basis of the commitment that 
he has given, I am prepared to withdraw the 
amendment. 

Amendment 108, by agreement, withdrawn. 

Section 55—Reassessment of needs for 
adoption support services 

Amendment 109 moved—[Robert Brown]—and 
agreed to. 

Section 61—Connections between the register 
and birth records 

Amendments 110 and 111 moved—[Robert 
Brown]—and agreed to. 

Section 65—Preliminary order where child to 
be adopted abroad 

Amendment 112 moved—[Robert Brown]—and 
agreed to. 

Section 66—Restriction on removal of children 
for adoption outwith Great Britain 

The Deputy Presiding Officer: Group 10 is on 
the meaning of “protected child”. Amendment 113, 
in Hugh Henry’s name, is the only amendment in 
the group. 

Robert Brown: Amendment 113 will replace 
part of section 66(9), which defines a protected 
child for the purposes of restrictions on removing a 
child from Great Britain with a view to adoption 
outwith the British isles. A person who takes or 
sends a protected child out of Great Britain for the 
purposes of adoption commits an offence. The 
amendment will make a protected child one who is 
habitually resident in the United Kingdom or a 
Commonwealth citizen, rather than a British 
subject or a citizen of the Republic of Ireland, as 
the bill currently says—that reflects previous 
legislation. 

The original definition was taken from the 
Adoption (Scotland) Act 1978 and is outdated. I 
am told that citizens of the Republic of Ireland 
were previously included because of former 
intercountry adoption connections with that 
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country that are no longer directly relevant. The 
amendment is in line with the updated definition 
that is used in the Adoption and Children Act 
2002, which is appropriate for a unified approach. 
In practical terms, the amendment will make a 
technical update. 

I move amendment 113. 

Amendment 113 agreed to. 

Section 12—Adoption societies which are not 
registered adoption services 

Amendment 114 moved—[Robert Brown]—and 
agreed to. 

Before section 84 

Amendments 34 to 36 and 115 moved—[Robert 
Brown]—and agreed to. 

Section 84—Permanence orders 

Amendments 116 and 117 not moved. 

Amendment 37 moved—[Robert Brown]—and 
agreed to. 

Section 85—Conditions and considerations 
applicable to making of order 

The Deputy Presiding Officer: Group 11 is on 
conditions and considerations applicable to 
making of permanence order. Amendment 119, in 
the name of Lord James Douglas-Hamilton, is 
grouped with amendment 120. I understand that 
Lord James does not intend to move amendment 
119. 

Lord James Douglas-Hamilton: I will not move 
amendment 119 for the reason that I gave during 
the debate on an earlier group: I am content with 
the technical amendments lodged by the minister. 

Amendment 119 not moved. 

Robert Brown: Section 85 already sets out the 
conditions and considerations applicable to 
making a permanence order, which include the 
condition in section 85(5)(c) that the court must be 
satisfied before making a permanence order that 
no person has the right to have the child living with 
them or otherwise to regulate the child’s 
residence. That was the issue that bothered Lord 
James. I will say nothing further on the subject 
because of his change of position. 

Amendment 120 makes it clear that the 
paramount consideration of the court in granting a 
permanence order is the welfare of the child 
throughout his or her childhood. That reflects the 
fact that, apart from including responsibility to 
provide guidance as far as the age of 18, a 
permanence order lasts only until the child is 16. 
That differs from section 9(4)(c), under which the 

welfare consideration with regard to the making of 
an adoption order is to be the effect on the child 
throughout their life, as is appropriate. 

Amendment 120 moved—[Robert Brown]—and 
agreed to. 

After section 85 

Amendment 38 moved—[Robert Brown]—and 
agreed to. 

Section 86A—Effect of order on existing 
parental right 

The Deputy Presiding Officer: Group 12 is on 
definition of “relevant child”. Amendment 39, in the 
name of the minister, is grouped with amendments 
40, 41 and 43. 

Robert Brown: Amendments 39 and 40 are 
consequential on the removal of the term “relevant 
child” from the sections replacing section 84. The 
amendments replace the reference to “relevant 
child” with a reference to  
“the child in respect of whom a permanence order is made”. 

Wonderful are the ways of the drafters in such 
matters. 

Amendments 41 and 43 are also drafting 
amendments that are consequential on the 
removal of references to “relevant child”. The 
reference to the section that will replace the 
pertinent part of current section 84 in section 
88A(1)(b) makes it clear that section 88A deals 
with a child  
“in respect of whom a permanence order has been made”. 

The label and definition are therefore 
unnecessary. 

I move amendment 39. 

Amendment 39 agreed to. 

Amendment 40 moved—[Robert Brown]—and 
agreed to. 

After section 87 

The Deputy Presiding Officer: Group 13 is on 
parental responsibilities and rights subsisting after 
making of permanence order. Amendment 121, in 
the name of Lord James Douglas-Hamilton, is the 
only amendment in the group. 

Lord James Douglas-Hamilton: As I explained 
earlier, amendment 121 is associated with 
amendments 116 and 117, in relation to which the 
Executive has already made concessions. 
Therefore, it is not necessary for me to move 
amendment 121 at this stage. 

Amendment 121 not moved. 

408



30293  7 DECEMBER 2006  30294 

Section 88A—Exercise of parental right under 
order 

Amendments 41 to 43 moved—[Robert 
Brown]—and agreed to. 

Section 89—Variation of ancillary provisions in 
order 

Amendments 44 and 45 moved—[Robert 
Brown]—and agreed to. 

Section 90—Amendment of order to grant 
authority for child to be adopted 

Amendment 46 moved—[Robert Brown]—and 
agreed to. 

Section 91—Proceedings 

The Deputy Presiding Officer: Group 14 is on 
variation of permanence order: proceedings. 
Amendment 122, in the name of the minister, is 
grouped with amendment 123. 

Robert Brown: Amendment 122 is essentially 
an amendment for the sake of consistency in the 
bill. Section 91 already lists those persons who are 
entitled to make representations to the court in any 
proceedings relating to variation of a permanence 
order. Those include the local authority; the child; 
any person with parental responsibilities or rights 
in relation to the child; any person who has had a 
duty conferred on him or her by the order; any 
person who had parental responsibilities or rights 
in relation to the child immediately prior to the 
making of the order; and anyone who had parental 
responsibilities or rights in relation to the child 
immediately prior to a previous variation of the 
order. It also includes any other person who, in the 
opinion of the court, is able to “demonstrate an 
interest”. 

We lodged an amendment to section 86 at stage 
2 to allow anyone who simply claims an interest to 
make representations to the court in proceedings 
for an application for a permanence order, rather 
than first having to demonstrate an interest in the 
opinion of the court. Amendment 122 ensures that 
the same criteria apply in proceedings for a 
variation of an order. There is no change in the 
substance of the matter. Any person who simply 
claims an interest will be able to make 
representations. The court will take those 
representations into account in its deliberations if it 
considers that they are valid. 

Amendment 123 is a technical amendment that 
seeks to clarify the relationship between the two 
provisions in section 91(5) by inserting an “or” 
between paragraphs (a) and (b), as the “other” in 
paragraph (b) means that the two provisions have 
to be mutually exclusive. 

I move amendment 122. 

15:15 
Lord James Douglas-Hamilton: I am grateful 

that the minister has lodged amendment 122, 
which removes the burden of having first to 
demonstrate an interest before being allowed to 
make representations to the court. It is very 
unlikely that those who claim to have an interest 
will not be genuine, and the court should be 
allowed to weigh up the various views. 

Amendment 122 agreed to. 

Amendments 123 and 47 moved—[Robert 
Brown]—and agreed to. 

After section 91 

The Deputy Presiding Officer: Group 15 is on 
the interface between permanence orders and 
supervision requirements. Amendment 124, in the 
name of the minister, is grouped with amendments 
125, 49, 126, 51, 52, 153, 53 and 54. 

Robert Brown: The interface between 
permanence orders and the children’s hearings 
system is a complex but important area that has 
given rise to a great deal of comment and, indeed, 
has been the subject of some discussion with Lord 
James Douglas-Hamilton, Adam Ingram and other 
members. I repeat my thanks to those who have 
contributed to the discussions on the bill’s 
provisions in this area and I hope that we have 
listened carefully to all that has been said. 
Although what we have come up with is not our 
original proposal, we think that it provides the best 
practical way forward for the child and the 
process. 

Amendment 124 seeks to place a duty on the 
children’s hearing to prepare a report for the court 
if it proposes to make or to modify a supervision 
requirement, when there is a live application for a 
permanence order or when such an order is 
subject to variation or amendment. If the court is 
content with the proposal, it can remit the child’s 
case back to the hearing under section 91A(3), 
which allows the hearing to make or to modify the 
requirement. Without such a remittal, the wider 
terms of section 91A would prevent the children’s 
hearing from doing that. 

Two principles apply to the period when the 
permanence order is live. First, if there is a conflict 
between the permanence order, which is a court 
order that has been made by a higher authority, 
and the supervision requirement, which is a 
broader, longer-term provision, the permanence 
order should prevail. Secondly, as the children’s 
hearings system is usually responsible for 
providing for the welfare of children, the people 
who are involved in the system are, given their 
previous involvement in such matters, perhaps the 
best equipped to hold the detailed discussions that 
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are sometimes necessary. Amendment 124 seeks 
to make that link in that regard. 

Amendment 125 seeks to delete section 91A(2), 
which says that 
“No supervision requirement in respect of the child may be 
made or varied”, 

and to replace it with wording that takes account of 
the fact that, in addition to being varied, the 
supervision requirement might require to be 
modified under section 73(9)(d) of the Children 
(Scotland) Act 1995 to insert in the requirement 
any requirement that could have been imposed 
under section 70(3) of the 1995 act. 

Amendment 49 is a tidying-up amendment that 
seeks to clarify the provision in section 91A. 

Amendment 126 is linked to amendment 124, 
which seeks to introduce the new section on the 
duty of the children’s hearing to prepare a report 
for the court. It seeks to make it clear that the 
court’s power to remit cases to the children’s 
hearing is not limited to cases in which it receives 
such a report. For example, proceedings during a 
permanence order application might bring up a 
matter that is best handled by the children’s 
hearings system. Under section 91A(3), the court 
has the power to remit a child’s case to the 
children’s hearing on its own initiative, as well as 
when it receives a report from the children’s 
hearing. 

On amendment 51, in the name of Adam 
Ingram, the question is whether, in the period 
between the making of an application for and the 
granting of a permanence order, the court should 
deal with all matters relating to any existing 
supervision requirement to which the child may be 
subject. Amendment 51 suggests that, with a few 
specific exceptions, that should be the case. We 
do not agree, because we think that the expertise 
and experience of the hearing and the court are 
different. We do not think that a sheriff is the best 
person to decide how best to conduct a routine 
review of a supervision requirement or handle 
minor truancy or petty offending incidents. 
Discussions on such matters properly belong with 
the hearing; it would probably be of no advantage 
to the child or the process to have them dealt with 
by a court.  

We accept that there is a risk that, in some 
cases, a children’s hearing might make 
supervision requirements—particularly in relation 
to contact, which is potentially the most 
contentious area—that send the child in a different 
direction from that in which he or she will 
ultimately go after a permanence order is made. 
To remedy that, we have given the court an ability 
to make interim orders. Amendment 153 will 
ensure that if there is any conflict or inconsistency, 
interim orders will prevail over any supervision 

requirement. In that way, we hope that matters will 
come together in the end. 

Amendment 52 will ensure that the wording of 
section 91B(1) mirrors that of section 91A(1); it 
has no substantive effect. The purpose of 
amendment 53 is to ensure that in section 91B, as 
in other parts of the bill, the phrase  
“variation of a permanence order”  

includes amendment of the order to give 
permission for the child to be adopted. 

Amendment 153 makes it clear that if a child in 
respect of whom an interim order is made is 
subject to a supervision requirement and the 
provisions of the order conflict or are otherwise 
inconsistent, the provisions of the order prevail. If I 
remember rightly, that issue was dealt with in a 
manuscript amendment at stage 2, as a result of 
an accidental omission at an earlier stage. I may 
be wrong about that because I have lost track of 
which amendment is which. Amendment 153 is an 
important amendment, at any rate. 

Amendment 54, in the name of Adam Ingram, 
seeks to deal with the situation in which the 
permanence order has been made and the 
children’s hearing proposes to vary an existing 
supervision requirement or to make a fresh one. 
We are clear that, once a permanence order has 
been made in respect of a child, the child should 
be treated in the same way as any other child, 
which includes preserving their right to have any 
relevant issues that affect them dealt with by the 
children’s hearing rather than by the court. As I 
said at stage 2, that will avoid legal aid and a 
panoply of other matters coming into play when 
that is not necessary. We do children no service if 
a case of minor truancy or an offending issue that 
arises some years after the permanence order 
was made leads to the involvement of a court as 
well as a children’s hearing. We receive 
complaints about the difficulty that children have in 
following all the events that swirl round them as 
important decisions about their lives are made. 

We acknowledge that, in a few cases, after a 
permanence order has been granted, a birth 
parent who has some remaining parental 
responsibilities and rights might seek to trigger a 
review of a supervision requirement, perhaps with 
a view to obtaining greater contact than is allowed 
for under the permanence order. Such cases will 
be rare because birth parents will often be left with 
no responsibilities or rights. The supervision 
requirement will usually be revoked when the 
permanence order is made, so there will be no 
requirement to review. That is what we anticipate 
will happen in most cases. 

If there is a review, the hearing is likely to be 
wary of making a supervision requirement that 
would conflict with the permanence order. 
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However, if the hearing took a decision that the 
local authority or the reporter thought was 
misguided, remedies would be available. The local 
authority can appeal a procedurally flawed or 
clearly unreasonable decision to the sheriff and 
can seek to vary the permanence order, which 
would bring in the arrangements to do with the 
permanence order being live and would allow 
interim orders to be made that superseded the 
supervision requirement, if the court agreed. In 
addition, the local authority can seek to vary the 
order to remove the birth parents’ remaining 
parental responsibilities and rights, if they are 
being abused to trigger vexatious reviews. There 
are plenty of remedies to deal with those relatively 
unusual circumstances. 

Group 15 is a complex but important group of 
amendments. We take the view that during the 
period of activity of an application for a 
permanence order—or of an application to change 
it—the permanence order will prevail, but 
incidental matters will be dealt with in the usual 
way by the children’s hearing. Once the 
permanence order is in place, the children’s 
hearing comes into its own in the usual way, as it 
would if the children were living with their own 
parents. That provides a logical, philosophically 
acceptable and—I hope—practical framework for 
such matters to be dealt with. 

I move amendment 124. 

Mr Ingram: As Robert Brown rightly said, the 
amendments in group 15 address a complex area 
of the law and practice. The adoption policy review 
group was exercised by the issues with which the 
group deals. The key problem stems from an 
overlap between the children’s hearings system 
and the courts that deal with adoption. The 
adoption process can be derailed if the two bodies 
cannot be aligned and end up making 
contradictory or differing decisions. 

To solve that problem, the adoption policy 
review group made two recommendations. The 
first of those would govern what happens when a 
permanence order application is made for a child 
who is subject to a supervision requirement. The 
recommendation was that, during the period when 
the permanence order is being determined, any 
existing supervision requirement should continue 
in force but any changes should be made by the 
court rather than by the children’s hearing that 
made the supervision requirement. In addition, any 
interim orders that are made by the court should 
supersede inconsistent conditions of the 
supervision requirement. 

The point at issue is that the Executive’s 
attempts to implement that recommendation in 
sections 91A and 91B appear not to be fit for 
purpose, even with the adjustment that is 
proposed in amendment 153. BAAF Scotland has 

provided a detailed technical analysis, which is 
informed by not just legal expertise but practical 
professional experience, as to the reasons why 
that is so. I hope that the minister and other 
members have received a copy of that analysis. 

The upshot is that there is a fear in professional 
circles that, because the interface between the 
court and the children’s hearing is not set out in 
line with the APRG recommendation, local 
authorities will not use permanence orders. If that 
is so, the bill’s key reform mechanism will be dead 
in the water. That is a situation that none of us 
would wish to see. Amendment 51 is offered as a 
solution to the problem of implementing the APRG 
recommendation. 

We are in a very unhappy predicament here. 
Serious questions are being asked about, 
essentially, the competence of the bill’s 
draftsmanship. Last minute manuscript 
amendments were made to critical provisions in 
the bill. I do not see how the minister can 
convincingly rebut the detailed criticisms that are 
made in the BAAF briefing. Members present 
should be aware that the briefing and amendment 
51 were prepared by the independent legal 
adviser to Sheriff Principal Graham Cox’s adoption 
policy review group and that BAAF has the 
support of the Association of Directors of Social 
Work in its concerns. I urge the minister to accept 
amendment 51 and thereby dispel the fears of a 
fundamental flaw in the bill. 

Amendment 54 would reinstate the APRG’s 
second recommendation, which the Executive has 
decided not to implement, on the interface 
between the court and the children’s hearing. The 
provisions in amendment 54 would govern what 
happens after a permanence order has been 
granted and the hearings system is still involved, 
or wants to become involved, with the child. The 
amendment would again give the court primacy for 
any variation of the conditions of the permanence 
order. The fact that such children would be treated 
differently in the hearings system would be offset 
by the consideration that there must be some limit 
to what a hearing may do about the residence, 
contact and basic welfare aspects of the life of a 
child who is already subject to a court order. If a 
permanence order is to work, it must provide a 
significant level of security for the child. 

I intend to move amendments 51 and 54. 

Scott Barrie: It is crucial that we get the 
interface between the court system and the 
children’s hearings system right if we are to move 
forward with permanence orders. As members 
may or may not be aware, tensions have always 
existed since the Boarding Out and Fostering of 
Children (Scotland) Regulations 1985 (SSI 
1985/1799) made it difficult to talk about adoption 
when, under the Social Work (Scotland) Act 1968, 
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the children’s hearings system was being used to 
place a child. Things got very confusing because 
the word “adoption” was not allowed to be 
mentioned at the children’s hearing, as the law did 
not allow for that, even though everyone knew that 
that was the reason why the child was being 
placed under a supervision requirement.  

We need to be careful that we get the interface 
between the children’s hearings system and the 
court system right. If we fail to do that, the concern 
among some people is that the permanence order 
will not be used. There are too many good ideas in 
child care legislation that have never been 
properly implemented—although the idea was 
sound, the legal framework in which it was to be 
enshrined became too difficult and people shied 
away from it. Today, we have to ensure that we 
have that right and that we have a piece of 
legislation that is fit for purpose. 

15:30 
Our difficulty is with the different roles and 

responsibilities of the two systems. We have to be 
careful to ensure that a supervision requirement 
from a children’s hearing can in no way impede 
the process of the permanence order. That goes 
to the crux of the matter that we are discussing. 
When the court is considering making an interim 
or full permanence order, there should be nothing 
in any supervision requirement that might still be in 
place that could be used to subvert the order. 
Because of the way in which reviews can be 
called—albeit that it might be the annual review—
several people, including the young person, can 
request a review under the 1995 act. That means 
that several people have the opportunity to 
interfere with the process. 

I listened carefully to the minister and he 
seemed to be quite clear that that would not be 
allowed to happen. However, I would be interested 
if he could expand on that during his summing up; 
it strikes at the heart of what we are discussing. If 
the supervision requirement that a children’s 
hearing makes on a child and the court are going 
in slightly different directions, and the two do not 
properly interface, we could end up with a piece of 
legislation that does not just confuse but acts in a 
contradictory way for the young person. I want to 
hear from the minister a very clear exposition of 
how, when the court is deciding on the interim 
order and granting the permanence order, we can 
be sure that supervision requirements that are 
made by a children’s hearing will not interfere with 
that in any way. 

Iain Smith: It is important that we have a proper 
debate on this issue today and that members 
should not forget that the bill is about considerably
more than what we debated this morning. The 
point about the interface between the children’s 

hearings system and permanence orders and the 
courts has exercised the Education Committee 
since the start of our consideration of the bill. 

In our stage 1 report, we said: 
“Concerns were expressed about the lack of detail over 

how permanence orders and the Children’s Hearings 
system will interact. Despite the fact that both systems put 
the interests of children first, the two systems serve very 
different functions. The adoption system (of which 
permanence orders will form part) creates a permanent 
new family for a child within a legal framework of rights and 
responsibilities. The Children’s Hearings system addresses 
temporary problems that can be handled within the existing 
family and involves lay members of the community.” 

In our recommendation, we welcomed the 
minister’s commitment to address the need for 
clarity about the interaction between permanence 
orders and the children’s hearings system, and the 
fact that he stressed the need for guidance to be 
issued on the subject. We also considered the 
matter at stage 2 and here we are talking about it 
again at stage 3. 

It concerns me that this is a complex area and 
stage 3 is not the best time to try to sort out such 
issues. I am concerned about the system that we 
end up with, whatever Parliament approves. There 
are two approaches: Adam Ingram’s approach, 
which comes from BAAF Scotland, and the one 
that the minister presented. Neither the committee 
nor the Parliament has had the opportunity to 
interrogate the two systems to find out which is the 
right one to adopt. 

Fiona Hyslop: I agree with the member’s 
comments. Given that the ADSW, which will have 
ultimate responsibility for so many of these 
children, supports the amendments in the name of 
Adam Ingram, does he not think that we should 
pause for reflection and go with the ADSW? It will 
have to apply the legislation and it is telling us that 
it wants the amendments in the name of Adam 
Ingram. 

Iain Smith: That is part of the debate that we 
are having. It is difficult to consider these issues at 
stage 3, especially when there is such a 
divergence of views on such a crucial matter. It is 
very difficult for members who have not been 
involved in this process. Robert Brown talked 
about the Deputy Presiding Officer’s eyes glazing 
over this morning, but I think that everyone’s eyes 
will glaze over. I should say that Mr Brown was not 
talking about the Deputy Presiding Officer who is 
in the chair just now—I just want to make that 
clear. It is understandable when we are dealing 
with a complex technical issue. No one can know 
how the interfaces will work until they are applied. 
It worries me slightly that if the professionals have 
decided that the interfaces will not work, they will 
not even try to apply them in order to find out 
whether they do. That cannot be allowed to 
happen. 
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I am not saying that the Executive’s 
amendments are wrong or that the amendments 
from BAAF are wrong. I am saying that, whatever 
approach we adopt today, we must try to ensure 
that it works and that everyone buckles down to 
that task. I am not a legal expert and have never 
been involved in the children’s hearings system. 
The comments of Scott Barrie, who has been 
involved in child social work, were valuable, but it 
is difficult for us to make decisions on the issue 
today.

I want the minister in his response to provide a 
clear indication of why the Executive has decided 
to take a different route from the one that was 
proposed in the APRG’s report. What is the best 
response that it can give at this stage to the BAAF 
briefing that has been issued to members? I 
accept that it has had a short time to respond to 
that briefing, just as BAAF had a short time to 
respond to the Executive’s amendments. I want to 
get a clear indication of why the Executive is 
proposing to take the route that it has chosen and 
how it will ensure that the system functions, if it is 
put in place. 

As has been said, permanence orders are a 
crucial part of the bill. They are about changing the 
lives of young people who go into local authority 
care and about moving from the very uncertain 
system that we have had until now to a system 
that, by definition, gives young people a degree of 
permanence in their lives. It is important that we 
get the system right and that practitioners do not 
say that they will not use it because they think that 
the courts or the children’s hearings system will 
muck it up. Let us get clarity on this important 
issue from the minister in his response. 

Lord James Douglas-Hamilton: Although I am 
a non-practising Queen’s counsel, it is most 
unlikely that I will be involved in court proceedings 
on this subject. I am glad to support the 
amendments in the name of Adam Ingram, which 
would enable the court to handle all matters 
relating to a child during and after the application 
for a permanence order. It is very much in the 
interests of children that there is clarity and 
consistency of decision making about their 
welfare. Scott Barrie echoed that point. 

The current legal structure, which allows the 
court and the children’s hearing to make 
conflicting decisions, causes distress and 
uncertainty. Executive amendments at stage 2 
alleviated the problem considerably, but not 
entirely, when an application for a permanence 
order is pending before the court. The problem 
has not been tackled at all in situations where a 
permanence order is in place, which gives rise to 
the particular need for amendment 54. 

I understand that the minister is reluctant for 
cases to be referred back to court when no 

application is pending but, under sections 90 and 
91, the court already has a role, particularly where 
the welfare of the child in respect of whom the 
permanence order was made is affected by a 
material change in circumstances or where there 
are changes to the circumstances of the child’s 
parents, the child’s guardian or a number of other 
specified persons. As well as the Association of 
Directors of Social Work, the Law Society of 
Scotland, from which I have received 
representations on the issue, is strongly of the 
view that the court is the most appropriate forum 
for variation of the central aspects of a 
permanence order. It believes that the children’s 
hearing should not make orders that further 
redistribute parental responsibilities and rights 
after a permanence order has been made. 

This is very much a matter of balance and 
judgment. I believe that the two amendments in 
the name of Adam Ingram resolve the problem 
and I am happy to support them. 

Euan Robson (Roxburgh and Berwickshire) 
(LD): As has been said, this is a complex and 
difficult area of the law. I find it difficult to 
understand why, after two years of deliberation, 
the APRG’s recommendations should be set 
aside. It would be helpful if the minister would 
explain that further. I appreciate that the 
recommendations were made on a majority basis, 
but they followed very detailed and careful 
consideration of the issue. 

I am particularly concerned about the situation 
after the permanence order is made, which was 
the subject of the second recommendation of the 
APRG. There is obviously an important role for the 
children’s hearings system but, once an order has 
been made and variation to that order is sought, I 
am not at all clear that the children’s hearing is the 
appropriate forum for alterations to be put in place. 

The detailed briefing from BAAF, particularly on 
amendment 54, gives cause for concern. The 
Executive has come forward with a ranking 
system, but that system appears to be dependent 
on an interim order. If an interim order is to be 
sought on the basis of a dispute, or potential 
dispute, how can we be clear that a court will grant 
that order? If, for example, an order is sought to 
head off a potential dispute, there may be no 
cause shown, so the court will not be minded to 
grant the interim order. Also, if local authorities are 
in some way deterred from seeking interim orders, 
because the court will not grant them, the 
purposes of the bill relating to permanence orders 
will be undermined.  

It would be helpful to hear from the minister 
precisely why the APRG’s recommendations have 
not been followed, and to have a clear indication 
from him as to why the court is not the appropriate 
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forum for alteration after a permanence order has 
been made.  

Robert Brown: I thought that I had set out as 
clearly as I could in my introductory comments the 
basic outline, as well as some of the detail, of the 
way in which we were trying to approach the 
matter. To summate, because it is important that 
members have it in mind, we took the view that 
there is a difference between the period when the 
permanence order is live and the period when the 
permanence order has been granted and is in 
place, at which stage the function of the court is 
defunct. The policy has been developed on that 
basis.  

I entirely accept that, having said initially that we 
were going to accept the recommendation of the 
majority of the adoption policy review group, we 
moved away from that position as we worked 
through the implications of that recommendation in 
detail. I apologise to members for that but, as I 
have said, it is a complex area of the law and it 
was important to get the bill right as the policy 
developed. I stand by my position that the 
arrangements that we have in place are both 
philosophically right and practical. After the bill 
goes through, we will certainly examine the 
detailed arrangements that are put in place, to 
consider whether there is a need for guidance or 
for other arrangements to reinforce that position. 

I take seriously Iain Smith’s point about the fact 
that practitioners must be confident about using 
the new arrangements that will be in place. At the 
moment, we are in the middle of a debate about 
that. The proposition before us is the one that the 
Executive is making about how that should be 
done, and I have explained the different functions 
that I envisage the children’s hearing and the court 
having in that regard.  

At stage 2, if I recall correctly, I talked about 
what I saw as the disadvantage to the process and 
to children of having to go to court for all sorts of 
routine issues. There will be situations in which 
legal aid applications must be made, there will be 
delays and there will be the involvement of the 
higher authority, which might not be necessary for 
many of the detailed issues that come before a 
children’s hearing, particularly if the issue arises a 
number of years down the line after the 
permanence order has been granted, as it could 
be to do with something entirely different, such as 
offending when the child gets into the teenage 
years. 

Mr Ingram: I want to separate out two issues. 
The minister is talking about a situation that arises 
after the granting of a permanence order, but the 
major concern is about a situation in which a 
permanence order is pending. That is when the 
court should have paramouncy. As I understood it, 
the Executive accepted the APRG’s 

recommendation and the amendments that the 
minister lodged were designed to implement it. 
However, because it was thought that the 
Executive amendments would not implement the 
recommendation, I lodged amendment 51. Can 
the minister focus on that issue and guarantee 
categorically that the Executive amendments are 
fit for purpose? 

15:45 
Robert Brown: In fairness, a number of points 

have been made in relation to both the 
provenance of the permanence order and what 
happens once it is in place. I will deal with both 
those situations. 

We have considered the practical implications 
on the ground of having to work these things 
through. We can visualise a number of situations 
that may arise. A permanence order may be 
applied for while a supervision order is in 
existence. Obviously, there is a potential for 
conflict, but we try to deal with that issue in the 
amendments. The court is able to make interim 
orders to bring that conflict to an immediate end if 
it sees fit. It has been suggested that the court 
might not have all the information, might not see fit 
to do that and might not take the matter forward 
but, as I understand it, interim orders are available 
at various stages and can be brought back if 
necessary at a later stage. Therefore, that is not 
an overriding concern. When, during that period, 
there is a conflict between a children’s hearing 
order and a permanence order, the permanence 
order will rule, as we have already said in—I 
think—section 91. That is an important 
overarching principle, regardless of the practical 
details of how it works its way through. 

There might be no supervision order. In that 
case the situation is more straightforward and 
there is not the same complexity. 

I refer also to the powers that the children’s 
hearing has in this situation. As we indicated 
previously, while a permanence order is pending—
while it is live before the court—the children’s 
hearing can go through the routine processes to 
continue a supervision order or it can get rid of the 
supervision order. However, it cannot vary the 
supervision order, impose new conditions on it or 
do things of that sort that might cause conflict with 
the permanence order. I do not see that there is 
practical conflict between the potential of the 
supervision order, the actions of the children’s 
hearing and the reality of the permanence order in 
the way that some members have made out. In 
any event, such a situation will arise in only a 
limited number of cases. 

I must deal with the situation after the 
permanence order is granted. At that point, in the 
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vast bulk of cases—90 per cent of cases or 
whatever—the permanence order will get rid of the 
supervision order. The supervision order will no 
longer be necessary and will be finished with. 
However, in some cases, the court will decide to 
continue the supervision order. In that small 
minority of cases, there will be a live supervision 
order to be considered. 

In that situation, a new supervision order issue 
might come forward; something new might come 
before the children’s hearing for determination. In 
that event, the children’s hearing can take matters 
forward as if it were coming to the matter afresh, 
but remedies are available. If various people think 
that the hearing has gone off the rails, the court 
can be brought in on the matter, either by an 
appeal against the determination of the hearing or 
by bringing back the permanence order, varying it 
or applying to vary it and thus bringing on board all 
the other arrangements in relation to interim 
orders and so on. 

To cut a long story short, I think that the 
procedure is understandable and workable and 
that it is better than one in which everything must 
go to the court, which is the alternative proposal. I 
say that because, as we have discussed and 
determined already, the children’s hearing and the 
court have different functions. Children’s hearings 
are better equipped to deal with the shorter-term 
issues that arise and are potentially more 
expeditious than the court, as there is no need to 
apply for legal aid or to deal with the complexities 
that go with that. 

To summarise, we must satisfy people that the 
permanence orders should be used, are worth 
while and do not bring complications. I do not think 
that they do and I think that that will become clear 
when the legislation goes through and is seen as a 
whole. We will certainly take on board the 
comments that have been made and I am more 
than happy to consider other arrangements that 
we can make to encourage good practice, explain 
the outcome of the legislation to people and 
ensure that practitioners are comfortable with and 
confident about the ways of taking matters 
forward. In the light of observations from 
members, the Executive will have to take that on 
board, perhaps with greater urgency than I had 
anticipated when I proposed the arrangements.  

I hope that that has dealt with all the issues that 
have arisen on the matter. I would propose that 
the Executive’s basic approach in this regard is 
correct, as is the way forward for the 
arrangements. The Executive’s approach avoids 
that of amendments 51 and 54, which would 
clutter up matters and cause all sorts of other 
confusions. This is a complex matter. I am sorry to 
have to explain it at stage 3. The basic framework 
was there at stage 2, and what we are doing, after 

discussion with the various interests and further 
consideration of the detail, is tidying up one or two 
loose ends, which, hopefully, will make the 
arrangements foolproof.  

Amendment 124 agreed to. 

Amendments 48, 125, 49, 126 and 50 moved—
[Robert Brown]—and agreed to.  

Amendment 51 moved—[Mr Adam Ingram].  

The Deputy Presiding Officer: The question is, 
that amendment 51 be agreed to. Are we agreed? 

Members: No.

The Deputy Presiding Officer: There will be a 
division. We will have a suspension while the 
division bell is rung and members return to the 
chamber. 

15:51 
Meeting suspended. 

15:55 
On resuming— 

The Deputy Presiding Officer: We will now 
proceed with the division. 
FOR

Adam, Brian (Aberdeen North) (SNP) 
Byrne, Ms Rosemary (South of Scotland) (Sol) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Curran, Frances (West of Scotland) (SSP) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Fox, Colin (Lothians) (SSP) 
Gallie, Phil (South of Scotland) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Grahame, Christine (South of Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Mr Kenny (Lothians) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Sheridan, Tommy (Glasgow) (Sol) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow) (SNP) 
Swinney, Mr John (North Tayside) (SNP) 
Tosh, Murray (West of Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 
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AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Canavan, Dennis (Falkirk West) (Ind) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Kerr, Mr Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lyon, George (Argyll and Bute) (LD) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Mr Tom (Hamilton South) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Wallace, Mr Jim (Orkney) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green) 

Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 65, Abstentions 7. 

Amendment 51 disagreed to. 

Section 91B—Interim orders and revocation of 
supervision requirement 

Amendments 52, 153 and 53 moved—[Robert 
Brown]—and agreed to. 

After section 91B 
Amendment 54 moved—[Mr Adam Ingram]. 
The Deputy Presiding Officer: The question is, 

that amendment 54 be agreed to. Are we agreed? 
Members: No. 
The Deputy Presiding Officer: There will be a 

division. 
FOR

Adam, Brian (Aberdeen North) (SNP) 
Byrne, Ms Rosemary (South of Scotland) (Sol) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Fabiani, Linda (Central Scotland) (SNP) 
Fox, Colin (Lothians) (SSP) 
Gallie, Phil (South of Scotland) (Con) 
Gibson, Rob (Highlands and Islands) (SNP) 
Grahame, Christine (South of Scotland) (SNP) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Lochhead, Richard (Moray) (SNP) 
MacAskill, Mr Kenny (Lothians) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
McLetchie, David (Edinburgh Pentlands) (Con) 
Milne, Mrs Nanette (North East Scotland) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Neil, Alex (Central Scotland) (SNP) 
Petrie, Dave (Highlands and Islands) (Con) 
Scott, John (Ayr) (Con) 
Sheridan, Tommy (Glasgow) (Sol) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow) (SNP) 
Swinney, Mr John (North Tayside) (SNP) 
Tosh, Murray (West of Scotland) (Con) 
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind) 
Watt, Ms Maureen (North East Scotland) (SNP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab) 
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
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Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Canavan, Dennis (Falkirk West) (Ind) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Gordon, Mr Charlie (Glasgow Cathcart) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Kerr, Mr Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Livingstone, Marilyn (Kirkcaldy) (Lab) 
Lyon, George (Argyll and Bute) (LD) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
Martin, Paul (Glasgow Springburn) (Lab) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Mr Tom (Hamilton South) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peattie, Cathy (Falkirk East) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Wallace, Mr Jim (Orkney) (LD) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS

Baird, Shiona (North East Scotland) (Green) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Curran, Frances (West of Scotland) (SSP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scott, Eleanor (Highlands and Islands) (Green) 

The Deputy Presiding Officer: The result of 
the division is: For 34, Against 64, Abstentions 9. 

Amendment 54 disagreed to. 

Section 92—Duty of local authority to apply for 
variation or revocation 

Amendment 55 moved—[Robert Brown]—and 
agreed to. 

Section 94—Revocation: order to be made 
under section 11 of 1995 Act 

16:00 
The Deputy Presiding Officer: Group 16 is on 

the revocation and variation of permanence 
orders. Amendment 128, in the name of the 
minister, is the only amendment in the group. 

Robert Brown: I trust that amendment 128 will 
not cause as much excitement as the last group. 

The amendment is designed to ensure that, on 
revoking a permanence order, the court should 
consider whether a section 11 order should be 
made. For example, revoking the permanence 
order may be appropriate, but only with some 
adjustment of the allocation of parental 
responsibilities and rights that pre-existed it. 
Although the court should consider whether an 
order should be made, it is under no obligation to 
make such an order. It is a tidying-up amendment 
in that respect. 

I move amendment 128. 

Lord James Douglas-Hamilton: The point was 
raised by the Law Society, and I am grateful to the 
minister for having lodged the amendment as a 
result. I hope that it will be passed. 

Amendment 128 agreed to. 

Section 94A—Local authority to give notice of 
certain matters 

Amendments 129 and 131 moved—[Robert 
Brown]—and agreed to. 

Section 96—Restriction on making of orders 
under section 11 of 1995 Act 

Amendment 56 moved—[Robert Brown]—and 
agreed to. 

Section 97—Permanence orders: rules of 
procedure 

The Deputy Presiding Officer (Murray Tosh): 
Group 17 is on rules of procedure applying to 
fathers without parental responsibilities and rights. 
Amendment 57, in the name of the minister, is 
grouped with amendments 58, 59 and 138 to 140.  
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Robert Brown: The rules of court should make 
provision for the situation when a child is to be 
adopted, by means of either an adoption order or 
a permanence order with authority to adopt, and 
the unmarried father cannot be found. However, 
the provisions sit more appropriately in sections 
97(2)(b) and 106(2)(b) so that sections 97(3)(b) 
and 106(5) refer only to who the person is, rather 
than create a condition. The change is achieved 
by amendments 57 and 59 for sections 97 and 
138 and by amendment 140 for section 106. 

Amendment 58 is designed to ensure that the 
unmarried father is notified of the fact that 
application has been made for a permanence 
order with authority to adopt, as well as the date 
and place that the application will be heard. That 
will speed up the process by allowing him to 
prepare his case in time, should he wish to do so. 
Amendment 139 replicates that provision with 
regard to an adoption order. 

If I am not mistaken, the amendments deal with 
an issue raised at stage 2. 

I move amendment 57. 

Amendment 57 agreed to. 

Amendments 58 and 59 moved—[Robert 
Brown]—and agreed to. 

Section 102—Proceedings to be in private 

Amendment 60 moved—[Robert Brown]—and 
agreed to. 

Section 103—Regulations about allowances in 
respect of looked after children 

The Deputy Presiding Officer: We move now 
to group 18. Amendment 133, in the name of 
Rosemary Byrne, is grouped with amendments 
134 to 137 and 152. 

Ms Byrne: I lodged an amendment at stage 2 
on kinship care allowances. I listened to the 
committee’s points, and I have tried to adjust the 
amendment accordingly. 

My main thrust is to ensure that we recognise 
the role of kinship carers in our society and that 
there is equality across the country in payments 
for kinship care. At the moment, local authorities 
may or may not provide for kinship carers, and the 
criteria are different from one local authority to 
another. I have noted the amendments in the 
name of the minister, and I know that, when he 
heard the discussions at stage 2, he was keen to 
accommodate some of the points. I am interested 
in what he will say, but I am clear that my purpose 
in lodging the amendments was to make progress 
on developing a national strategy for kinship 
caring. 

Many kinship carers are grandparents who are 
left to look after children due to many different 
circumstances in children’s lives, but often 
because of drug or alcohol misuse. It seems that 
elderly people, retired people and people who 
have not prepared for caring are left to pick up the 
cost. It costs less to our communities for families 
to look after children than it does for them to be 
looked after under local authority care. It is also 
important to stress that children fare better in 
kinship care than in local authority care. 

I welcome the minister’s efforts to accommodate 
the matter in the bill and I will be interested to hear 
what he has to say. My main point is that we 
should make progress with kinship care 
allowances in our communities. 

I move amendment 133. 

The Deputy Presiding Officer: I ask for two-
minute speeches because quite a few members 
wish to speak. I call Fiona Hyslop, to be followed 
by Lord James Douglas-Hamilton. 

Fiona Hyslop: These amendments represent 
an important development. When the bill was 
introduced, there was no reference to kinship care. 
At stage 1, the minister was criticised for not 
including fostering and we were told that progress 
was being made on that, but it was not until 26 
October that he met a reference group on 
fostering care and kinship care and it was only 
yesterday—one day before the stage 3 debate—
that we finally got the national fostering and 
kinship care strategy, which states: 

“we have commissioned an independent survey of all the 
entitlements … to which kinship carers may be entitled.” 

I pay tribute to Rosemary Byrne, Paul Martin 
and the others who have raised the issue of the 
support that relatives can give children, but the 
ministers’ amendments are Johnny-come-lately 
policymaking. His proposals have come at the 
very last minute. 

I am pleased that the minister responded to 
members’ requests for a kinship care strategy and 
for financial support for kinship carers, but I regret 
that the proposals are so late. The next session of 
Parliament can pursue the matter with far more 
vigour than is possible now. 

The change is so drastic that the bill’s long title 
will have to be amended. One of the minister’s 
amendments seeks to remove the reference to 
fostering because, all of a sudden, the bill is being 
broadened to include kinship care. That is a good 
move, but it is happening at the last minute and 
only a day after the launch of the fostering and 
kinship care strategy. 

I welcome Rosemary Byrne’s comments and 
look forward to supporting her amendments. 
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The Deputy Presiding Officer: I will change the 
process marginally because some of the 
amendments in the group are the minister’s 
amendments. That is not reflected in my script, but 
I should ask the minister to speak to his 
amendments before anyone else is called to 
speak. 

Robert Brown: Thank you. I was slightly caught 
on the hop there, I am afraid. 

I am bound to say that I object to the tone of 
Fiona Hyslop’s comments. It is important to put the 
matter in context. The preparations for the bill, the 
arrangements for it to include provisions and 
powers on fostering allowances and the 
arrangements for the fostering strategy have all 
been in the public domain for a long time. They 
are not new things that have suddenly emerged, 
as Fiona Hyslop suggested, and there was no 
conspiracy. 

Last night, Hugh Henry and I launched the 
consultation on the national fostering and kinship 
care strategy at a reception for foster carers and 
kinship carers at Edinburgh Castle. The strategy is 
an important development. I hope that there will be 
a generous response to it from members. I know 
that members will take a keen interest in how the 
consultation progresses. Incidentally, I enjoyed 
meeting the foster carers and kinship carers last 
night and hearing about their experiences. Hugh 
Henry and I are aware of the difficulties that they 
face. 

The consultation and the strategy will play a key 
part in the development of our policy on kinship 
carers and foster carers. The consultation invites 
people to comment on how the current 
arrangements for the support of kinship carers can 
be improved. That includes not just financial 
support but other types of support as well. 
Depending on the outcome of the consultation, I 
intend to ask officials to develop guidance that 
builds on the existing guidance on the 1995 act. 
That approach recognises that local authorities 
already have powers under the 1995 act to make 
payments to carers to support children in their 
care. 

The new guidance could also include the 
outcomes of the independent survey that we 
commissioned of the tax and benefit system and 
how it supports kinship carers in Scotland. One of 
the aims will be to ensure that kinship carers 
receive clear and helpful information about how 
they can receive financial support for children or 
young people in their care. The purpose of the 
regulations that might emerge will be to deal with 
the issues that affect children rather than to 
provide the basic benefits system that supports 
adult carers. 

I pay tribute to Rosemary Byrne’s longstanding 
interest in kinship care. When she lodged an 
amendment on it at stage 2, I told her that I was 
attracted to the principle behind it and was keen to 
ensure that the Executive had the powers to do 
whatever we needed to do when it came to 
developing the strategy. That is the background to 
why we lodged amendment 134, to which I will 
come in a second. 

Rosemary Byrne’s amendment 133 would have 
the benefit of making it easy to determine eligibility 
for allowance. Carers will either have parental 
responsibilities and rights or they will not, so the 
issue is relatively straightforward. However, as far 
as I can see, many kinship carers will not have 
that legal clarity, so the amendment is rather too 
narrow to do what Rosemary Byrne and I both 
wanted to do. Her amendment 135 would compel 
ministers to make regulations, which is unusual in 
this context—if not unprecedented—and I would 
not want to take that approach. 

Executive amendment 134 follows on from our 
commitment at stage 2 to consider further the 
matter of allowances for kinship carers. It will 
catch more people and is therefore more 
encompassing than Rosemary Byrne’s 
amendment 133. The criteria for eligibility under 
any regulations made would be able to be 
extended to those carers who have stepped in 
before the child has become formally looked after 
by the local authority and where the carers by that 
action have relieved the local authority of a duty 
that it would otherwise have had towards the child. 
That echoes the comments that Rosemary Byrne 
made in introducing this group of amendments. It 
would include those who have taken on the duty 
instead of the local authority, rather than on behalf 
of the local authority as foster carers do. I 
therefore do not see those particular allowances 
as equivalent to fostering allowances, because 
they have to be dealt with in a slightly different 
context.

There is an important distinction. Kinship care in 
this context does not include arrangements 
whereby a grandmother takes care of the children 
in order to enable the parents to go out to work, or 
where an uncle or aunt take the children to their 
home in the Western Isles for the school holidays, 
for example. It must refer specifically to children 
who would otherwise have gained the label 
“looked-after children”. We have to have a division 
in that regard. One of the difficulties with 
Rosemary Byrne’s amendment 133 is that a 
relative in such circumstances might seek to gain 
a contact order under section 11 of the 1995 act, 
which would then trigger the allowance. That 
would therefore not be a good way to proceed. We 
have to look to the substance of the situation. 
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Kinship care does not include care provided by a 
parent or legal guardian of the child. Amendment 
136—and the fact that the parent is excluded from 
the definition of “relative” in section 111 of the 
bill—makes that clear. 

Although I am seeking to extend the regulation-
making power in the way that I have just 
described, I want to make it clear that our first port 
of call will be to develop the guidance to which I 
referred earlier. If it becomes clear that guidance 
alone is not effective in addressing the issues that 
I anticipate will be brought to the fore in the 
strategy consultation, the power will be there to be 
used. 

Amendment 137 is to ensure that those relatives 
who take on a permanence order to clarify their 
legal relationship to a child would not lose their 
eligibility for allowances under any regulations 
under section 103. It also addresses the issue of 
those cases where relatives have gained parental 
responsibilities and rights by means of a section 
11 order. 

Amendment 152 amends the long title of the bill, 
which Fiona Hyslop mentioned, to reflect our 
discussion and provide that the allowances in the 
regulations will not cover only those children who 
are in foster care. For that reason, rather than the 
provisions on kinship care, the long title of the bill 
needs to be changed. 

I ask members to support amendments 134, 
136, 137, 152 and to resist amendments 133 and 
135. I hope that, in the light of my explanation, 
Rosemary Byrne will accept that we are providing 
a more comprehensive basis for regulation, which 
will enable her to seek to withdraw amendment 
133 and to not move amendment 135. 

This is important. As members of Parliament we 
have all had representations from people and met 
people who have suffered considerable difficulties 
in this context. We want to make substantial 
progress in this area in a way that will bring relief 
to a number of people. 

Lord James Douglas-Hamilton: Rosemary 
Byrne should think twice before not moving 
amendment 135. I understand the minister’s 
argument that ministers should have total 
discretion. Amendment 135, however, would 
ensure that regulations must include, rather than 
may include, certain provisions. Ministers do not 
always welcome having an obligation placed on 
them. Robert Brown will claim that he is a 
reasonable minister and will always act 
reasonably, but how can we be certain that future 
ministers will be as reasonable as he is? Is it really 
so unfair to place a requirement on ministers, 
rather than merely providing an enabling power? 

Robert Brown: Did Lord James Douglas-
Hamilton ever claim that he was a reasonable 

minister in his lengthy and distinguished ministerial 
career? 

Lord James Douglas-Hamilton: I suspect that I 
did.

16:15 
Iain Smith: I defend Robert Brown from the 

outrageous suggestion that he is a reasonable 
minister.

I congratulate Rosemary Byrne on bringing 
kinship care to the fore. She consistently raised 
the subject during committee meetings at stage 1 
and stage 2. If she had not done so, there is no 
question in my mind that the Executive’s 
amendments would not have been lodged. 

The issue is important. I am pleased to say that 
a document on the national fostering and kinship 
care strategy was published yesterday—Fiona 
Hyslop referred to it—because I think that there 
has been reference only to a national fostering 
strategy until now. The change is welcome 
because we must recognise the important role that 
relatives can play in bringing up children who have 
been affected by the problems of their natural 
parents. Children’s development will benefit if they 
can be kept in their extended families. That 
Rosemary Byrne has raised the issue is therefore 
welcome. That said, I hope that she will not press 
her amendments because those in the name of 
the minister will give ministers greater discretion 
on how to progress matters in the future. 

It is important to study the financial 
arrangements relating to kinship carers and to 
ensure that we do not encourage people to do 
unacceptable things, such as take children away 
from their natural parents in order to get their 
hands on money. It is also important to ensure that 
there will not be interaction with the benefits 
system in a way that will disadvantage people in 
the long term. 

I welcome the amendments in the name of the 
minister.

Dr Murray: I welcome the amendments. Issues 
relating to kinship carers have become more 
prominent in discussions on the bill. I am certainly 
not the only member who has received 
representations from constituents on the matter, 
which, as Rosemary Byrne said, seems to be 
becoming more pressing as more and more 
families—sadly—have alcohol and drug abuse 
problems that require relatives to take care of 
children. Relatives of children have said to me that 
if local authorities had to accommodate the 
children who are affected by such problems, they 
would be considerably out of pocket. It seems to 
be unfair that relatives should have to bear such 
financial burdens. 
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Fiona Hyslop was a little unfair to ministers 
when she complained about the consultation 
document. There is not a strategy yet—there is 
only a consultation document. Guidance or 
regulations will be produced as a result of that 
consultation. 

On amendment 135, I say to Lord James 
Douglas-Hamilton that it would not necessarily be 
appropriate to say that regulations must be made 
before the results of the consultation are known. 
The bill’s current phraseology is probably more 
appropriate. 

Fiona Hyslop: Will the member take an 
intervention?

Dr Murray: I have just finished. I am sorry. 

Donald Gorrie: I congratulate Rosemary Byrne 
on her amendments, which have obviously 
triggered a response. 

I take a simplistic view. For 10 years or more, 
people have lobbied me about grandparents who 
are getting a raw deal from the system, financially 
or otherwise, and I have agitated on their behalf. I 
am sure that every member has been lobbied in 
the same way. Many of the rules that have been 
drawn up in the past have been hostile to 
grandparents and other relations. The idea 
seemed to be that some person plucked off a shelf 
somewhere would look after children better than 
their grandparents would, which is ridiculous. 
Financial arrangements have been strongly in 
favour of non-relations and against kinship carers 
and grandparents looking after children. 

Some grandparents are greedy, not-very-good 
people, as some parents, members of the Scottish 
Parliament and other people are. We do not want 
carte-blanche for all grandparents, but we must 
give them a fair chance to contribute. The fact is 
that, on the whole, grandparents look after 
children better and give them better support and a 
better start in life than other people do. Therefore, 
it is important that we get the right result. If that 
result comes from a great new document, that is 
fine. However, I reserve my judgment. Robert 
Brown was, as usual, persuasive, but I was not 
persuaded. 

Ms Byrne: I thank the minister for his attention 
to this issue; unfortunately, I am not wholly 
convinced by what he said. My problem is 
something that Donald Gorrie hit on—the length of 
time for which we have been going over and over 
the issue. 

I was at a kinship care conference on Saturday. 
A lot of hopes have been raised, and people were 
describing their circumstances and telling their 
stories, which were heartbreaking to hear. It is 
time to move forward, and the only way to move 
forward is to support my amendments. They may 

be narrow in some ways, as the minister said, but 
they can be expanded on and nothing has to be 
too definitive as we move forward. That would be 
a positive start and would send a signal to those 
kinship carers who are struggling and who are 
looking to see what we are going to do in the bill. 

I am pleased that the long title will be amended, 
and I will support amendment 152. The minister 
has moved some way, and I am happy to support 
one of his amendments. Nevertheless, I ask 
members to support both amendments in my 
name. 

The Deputy Presiding Officer: The question is, 
that amendment 133 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
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Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Petrie, Dave (Highlands and Islands) (Con)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 38, Against 69, Abstentions 0. 

Amendment 133 disagreed to. 

Amendment 134 moved—[Robert Brown]—and 
agreed to. 

Amendment 135 moved—[Ms Rosemary Byrne]. 

The Deputy Presiding Officer: The question is, 
that amendment 135 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR

Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Brownlee, Derek (South of Scotland) (Con)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Lochhead, Richard (Moray) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Petrie, Dave (Highlands and Islands) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (Sol)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST

Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
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Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 44, Against 63, Abstentions 0. 

Amendment 135 disagreed to. 

Amendments 136 and 137 moved—[Robert 
Brown]—and agreed to. 

Section 106—Rules of procedure 

Amendments 138 to 140 moved—[Robert 
Brown]—and agreed to. 

Section 109—Orders and regulations 

Amendment 61 moved—[Robert Brown]—and 
agreed to. 

Section 111—Interpretation 

Amendments 62, 141, 142, 63, 143, 144, 64 and 
65 moved—[Robert Brown]—and agreed to. 

Schedule 1 
REGISTRATION OF ADOPTIONS

Amendments 145 and 146 moved—[Robert 
Brown]—and agreed to. 

Schedule 2 
MINOR AND CONSEQUENTIAL AMENDMENTS

Amendments 147, 66, 148, 149 and 67 moved—
[Robert Brown]—and agreed to. 

The Deputy Presiding Officer: That takes us to 
group 19, on the prohibition of the publication of 
material at children’s hearings. Amendment 150, 
in the name of the minister, is the only amendment 
in the group. 

Amendment 150 not moved. 

Amendments 68 to 72, 154, 73 and 74 moved—
[Robert Brown]—and agreed to. 

The Deputy Presiding Officer: Group 20 is on 
the Adoption (Intercountry Aspects) Act 1999. 
Amendment 151, in the name of the minister, is 
the only amendment in the group. 

Robert Brown: Members will be pleased to 
know that I have only one or two sentences to say 
about amendment 151. The amendment provides 
that references to enactments in section 1 of the 
Adoption (Intercountry Aspects) Act 1999 include 
acts of the Scottish Parliament. That is necessary 
so that regulations that give effect to adoptions 
under the Hague convention can apply provisions 
of the bill to such adoptions. I would be grateful if 
nobody questioned me on that. 

I move amendment 151. 

Amendment 151 agreed to. 

Amendments 75 to 79 moved—[Robert 
Brown]—and agreed to. 

Long Title 

Amendment 152 moved—[Robert Brown]—and 
agreed to. 

The Deputy Presiding Officer: That ends the 
consideration of amendments. 
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Adoption and Children (Scotland) 
Bill

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-5041, in the name of Peter Peacock, that the 
Parliament agrees that the Adoption and Children 
(Scotland) Bill be passed. 

16:26 
The Minister for Education and Young People 

(Hugh Henry): The bill is important. In some 
respects, it is complex. It is timely and worthy. We 
can take credit from much of the way in which the 
Parliament has handled the bill. I pay tribute to the 
committee for its work to bring Parliament to this 
stage and to Robert Brown for the work that he 
has done during discussions not just with the 
committee, but with others. As Lord James 
Douglas-Hamilton and others said, Robert Brown 
made himself available to discuss fairly sensitive 
and important issues. We are all the better for that 
communication and deliberation and we now have 
a bill of which we can be proud. 

Adoption is a crucial way to provide stability and 
security for some of Scotland’s most vulnerable 
children. The current law on adoption is almost 30 
years old. Since the Adoption (Scotland) Act 1978 
came into force, much about adoption has 
changed, as have the circumstances of children 
who need to be adopted—they have changed not 
only since 1978, but during the past few years. We 
have all heard the stories about the impact on 
many communities of alcohol and drugs. 
Sometimes, children need to be taken into care. 
Adoption needs to be sought for many such 
children. We must rise to the challenge that 
confronts us. 

As a result of several factors, very few healthy 
babies are given up for adoption. It is much more 
common for an older child to be removed from his 
or her parents because they cannot provide the 
safe and secure home that every child deserves. 
As a result, fewer children are being adopted. In 
the past 20 years, the number of adoption 
applications has fallen from about 1,000 per year 
to about 400 per year. 

It is unfortunate that the current legal framework 
often fails to meet children’s needs. That reality 
poses challenges for everyone who is involved in 
adoption. We need to act on several fronts. We 
need to encourage more people to adopt. We 
have heard today a vigorous and somewhat 
passionate debate about who we encourage to 
adopt. Robert Brown has put on record the 
significance of marriage in our society and our 
desire for more married people to offer to adopt 
children. We recognise that there are others who 

are equally loving and caring and who are in 
stable environments, whether or not they are 
married, who wish to adopt. We need to reflect 
that in our legislation. 

We need to provide better support for adopted 
children and their families and we need to provide 
greater security and stability for children who are 
not adopted for whatever reason. I think that the 
bill does that. It comprehensively overhauls 
adoption to provide a modern and robust system 
that meets the varied and complex needs of 
children. It improves support for people who are 
affected by an adoption by giving clear access to 
adoption support services, which can be vital in 
helping an adoption to succeed and in helping 
adopted people to cope with the experience in the 
short term and throughout their lives. Such support 
can also help other people who have been 
affected by an adoption: not just the child, but the 
child’s parents, members of his or her birth family 
or other members of the adoptive family. The 
provision of support is not time limited. The bill 
makes it clear that people who have a need for 
adoption support services will be able to access 
them whenever they need them.  

As I have said, and as others have discussed, 
the bill provides for a wider range of people to 
adopt than is currently possible. We have had a 
vigorous debate about that and I believe that the 
decision that the Parliament has taken is correct. 
We need to reflect the circumstances in which 
many people now live their lives. We need to 
recognise that many people are capable of 
providing a warm, loving and supportive family 
environment for children, irrespective of the 
differences in their circumstances. It is right that 
we do not insist that joint applicants for adoption 
must be married couples.  

We allow married couples to adopt jointly, but 
we need to recognise that other people in 
partnerships should be allowed to adopt jointly, 
too. I think that that will have positive effects. It will 
provide children who have been adopted into the 
families concerned with greater legal protection, 
because both adults will have full parental 
responsibilities. That is indeed important for the 
adults, but it is equally important for the children. 
We should not overlook the psychological benefits 
of the child having a strong legal relationship with 
both adults. I hope that the overall impact of the 
bill will be to encourage more people to come 
forward to adopt children.  

It is right that we do all we can to support 
children. The bill will improve the lives of children 
who cannot live with their birth families but who 
are not adopted. Most important, the bill provides 
a new court order, the permanence order, which 
Robert Brown has valiantly tried to describe in 
delivering to the Parliament a better understanding 
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of that complex subject. All those things we have 
now put in place. 

There is much that the Parliament has delivered 
since 2003 from which we can take satisfaction. 
Because of the work that we have done, many 
groups in society are far better off now than they 
were. In some respects, one of the defining 
themes of the Parliament in the past few years is 
what we have done for children, across a range of 
portfolios. Rightly, we have tried to consider the 
interests of children and to deliver what is best for 
them. I think that the Adoption and Children 
(Scotland) Bill fits very neatly under that key 
priority. The bill will deliver for some of Scotland’s 
most vulnerable children. It is long overdue. It 
recognises the reality of 21st century Scotland. I 
hope that, as a result of the bill, there will be an 
improvement in children’s quality of life, and better 
rights and support for children who badly need it.  

I move,  
That the Parliament agrees that the Adoption and 

Children (Scotland) Bill be passed. 

16:33 
Mr Adam Ingram (South of Scotland) (SNP): I

take this opportunity to thank all those people 
without whose assistance proper scrutiny of the 
bill would have been an almost impossible task. 
Some sections of the bill have undergone 
substantial restructuring and rewriting since 
introduction. It has been a complex business 
indeed.  

The clerks to the Education Committee and the 
agencies that work in the sector—a special 
mention goes to the British Association for 
Adoption and Fostering Scotland, which has been 
particularly responsive to our demands—have 
borne a heavy burden with good grace. No doubt 
they will be glad to put that burden down at the 
end of today. I also thank Robert Brown. He has 
shown exemplary willingness at all times to take 
on board with courtesy and consideration the 
many representations that were made to him.  

That said, I echo the point of order that Lord 
James Douglas-Hamilton made this morning at the 
start of our stage 3 consideration. The bill’s 
complexity and the many changes that it has 
undergone from its introduction to the end of stage 
2 should have resulted in an extended period of 
reflection and discussion prior to stage 3, but that 
period has been much more truncated than 
normal. I do not think that even the minister can 
say, hand on heart, that this piece of legislation 
has emerged from the process in its best form. 

As I indicated earlier, we in the Scottish National 
Party are particularly concerned about whether the 
provisions on the interface between the children’s 
hearings system and the adoption courts are fit for 

purpose. If that interface turns out to be flawed in 
practice, the Parliament will need to rectify the 
situation through new primary legislation in the 
next session. 

The SNP supports the bill and welcomes the 
broad thrust of its provisions. We see it as an 
important part of the bigger policy framework that 
must be put in place if we are to address the 
overwhelming disadvantages that are faced by 
children who are taken into care. I also welcome 
the publication of the Executive’s national fostering 
and kinship care strategy, which is out for 
consultation from today—better late than never. 

It must also be recognised that policy 
implementation is as important as policy 
development. A key test for the bill will be the 
construction of regulations that ensure the 
development of adoption support services that 
meet adoptive families’ needs. We await with 
interest the introduction of subordinate legislation 
on this matter and on adoption allowances. 

I have two more specific points, one positive, 
one negative. I still believe that the bill’s biggest 
sin of omission is its failure to give a voice to 
children under 12 who are involved in the adoption 
process. I regret that amendments that sought to 
provide access to independent advocacy were 
voted down at stage 2. After all, the child is at the 
centre of the adoption process and has a right to 
be heard. 

Finally, I am glad that Parliament used reason 
and common sense in dealing with the 
controversial issue of extending the pool of 
adopters. We must recognise that the bill’s 
approach ensures that the child’s interests are 
paramount. All prospective adoptive parents must 
undergo a very rigorous assessment process to 
determine their suitability to adopt a child. A great 
deal of care is taken to ensure that individual 
children will be matched with suitable adoptive 
parents.  

I welcome the fact that the bill extends the pool 
of adopters beyond married couples, given that 
nowadays many other family arrangements can 
provide security and stability in children’s best 
interests. As a married person with four children, I 
believe that marriage is the best family 
arrangement in which to bring up a child, but I am 
not prepared to rule out, because of marital status 
or gender, opportunities for vulnerable children, 
many of whom have been subjected to abuse or 
neglect by their natural parents, to find loving 
homes with parents who are suitable in every way. 

The SNP will vote for this bill at decision time. 
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16:38 
Lord James Douglas-Hamilton (Lothians) 

(Con): I thank the minister very much for the 
tremendous trouble that he took and the 
dedication that he showed when he handled this 
subject in committee. I also thank the clerks for 
being prepared to go the extra mile in dealing with 
our amendments. The new Minister for Education 
and Young People should be congratulated on his 
moral courage in speaking as an MSP on a matter 
of conscience. Such a precedent is very healthy 
and welcome. 

This extremely important bill seeks to modernise 
and tidy up the existing legislative framework that 
governs adoption. Adoption is legally defined as 
the process by which responsibilities and rights in 
respect of a child are legally taken on by new 
parents. It is clearly a pivotal process in the child’s 
life and one which, by its very nature, gives 
adopted children a vulnerability that others lack. 
That is particularly true when the child has been 
looked after by a local authority.  

Children are seldom taken into care unless they 
have experienced a trauma, such as 
abandonment, abuse or even parental drug or 
alcohol misuse. The state therefore has a special 
responsibility to protect children who are involved 
in adoption and, as far as possible, to make 
certain that they are placed in an environment in 
which they will thrive. The test must always be that 
the best interests of the child will be the 
paramount consideration. 

I will talk first about the extension of eligibility to 
adopt and go on to discuss the future of fostering 
and kinship care. Eligibility for consideration as 
adopters will be extended to include cohabiting but 
unmarried mixed-sex couples and cohabiting 
same-sex couples, regardless of whether they are 
civil partners. I use the phrase “eligibility for 
consideration” because, as Adam Ingram said, all 
such couples will have to undergo the same 
rigorous, case-by-case assessment of their 
suitability that married couples and individuals 
must go through at the moment. No one will 
automatically have a right to adopt. As I have 
already said, the interests of the child will be 
paramount. 

The two arguments for widening eligibility are 
that it will increase the number of adoptions and 
that it will remove the bar that prevents potentially 
appropriate adopters from being considered. The 
need to increase the number of adoptions has 
never been more pressing. The publication in the 
past few weeks of a report on children who are 
looked after by local authorities revealed that over 
the past five years there has been a rise of 20 per 
cent in the number of such children. 

In my view, blanket discrimination against a 
whole group of people is not in accordance with 
the spirit of the 21st century. By the same token, I 
would argue that prejudice and discrimination 
against older married couples should be 
discouraged. 

The Deputy Presiding Officer: You have one 
minute.

Lord James Douglas-Hamilton: I will bring my 
remarks to a close and say merely that the bill 
represents an important milestone in the 
clarification and improvement of the procedures 
that relate to children who cannot live with their 
birth parents. I support the bill. 

16:42 
Iain Smith (North East Fife) (LD): On behalf of 

the Liberal Democrats, I welcome the bill. It is 
important and passing it will mark a significant 
change in the opportunities that are available to 
many of the most disadvantaged young people in 
Scotland. 

In my role as the convener of the Education 
Committee, I put on record my thanks to the 
committee’s clerks and advisers, especially 
Professor Kenneth Norrie, without whom we would 
not have been able to get through such a 
mammoth task. Consideration of the bill has been 
a weight on the committee’s shoulders since some 
time before the summer. I am pleased that that 
particular weight has been taken off our shoulders, 
although the Executive has already placed another 
one on them. 

I also put on record my thanks to my fellow 
committee members. The committee has worked 
extremely well in scrutinising and proving the bill, 
with the result that the bill that will be passed 
today is significantly better than the one that the 
Executive presented us with on 27 March. At 
stage 1, significant and useful evidence was 
received during our informal sessions with people 
who are involved in the fostering process and in 
submissions and formal evidence taking. Thanks 
to that evidence, the committee produced a report 
that showed that there was a need for significant 
change to the bill’s structure.  

Significant policy changes were not required 
because there was general, cross-party 
agreement on the policy objectives—that is why 
members worked so effectively on the bill. It was 
clear that the bill’s structure was fundamentally 
flawed but, to be fair to the Executive, it responded 
extremely positively in changing the structure in 
line with the committee’s recommendations. As a 
result, stage 2 scrutiny was made difficult because 
it was hard to get a clear picture of what shape the 
bill would have once the changes had been made. 
The fact that further significant structural changes 
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have been made at stage 3 has again made it 
difficult to obtain a clear idea of the bill’s 
appearance once its passage has been 
completed. 

However, the bill is important because it states 
clearly that the interests of the child should be the 
paramount consideration throughout the adoption 
and permanence order processes. Despite the 
huge public debate and the debate that we had 
this morning about who can adopt, the bill’s 
primary focus is on improving the life chances of 
children who come from the most deprived 
backgrounds. Permanence orders are an 
extremely important part of that. They have not 
received as much publicity and discussion as they 
ought to have done, because people have focused 
on adoption. Permanence orders will change the 
way in which children with difficulties are able to 
access services. They will provide a permanence 
in their lives that is perhaps missing at the 
moment.

The provisions on permanence orders are 
important and it is vital that we ensure that they 
work. For that reason, I ask the minister to reflect 
in his concluding remarks on today’s debate on 
the interrelation between the courts and the 
hearings system and to ensure that the issue is 
kept under permanent and constant review. I hope 
that, if problems emerge and we find that the 
model that has been put in place does not work, 
the Executive will commit itself to return to the 
Parliament quickly with any legislative changes 
that are necessary to ensure that the system 
works. 

My one other regret about the bill is that I 
believe that it is unfortunate that we agreed to 
amendment 84 this morning. In years to come, 
when people look at that provision, they will say, 
“What on earth is that doing there? Where did that 
come from?” It concerns me that legislation is 
being passed with provisions that have no function 
and no purpose and with a definition that does not 
make any sense. 

Finally, I thank the minister for his constructive 
engagement with the committee and members on 
the bill. Working together, the Executive, the 
committee and members have ensured that the bill 
is fit for purpose and fit for the young people in 
Scotland. 

The Deputy Presiding Officer: We move to 
open debate. Speeches should be of four minutes. 

16:46 
Patrick Harvie (Glasgow) (Green): It is 

probably to be welcomed that all the more 
contentious amendments to the bill were dealt with 
this morning. Once that boil had been lanced, the 
Parliament was able to move on to debate the 

wider issues surrounding the adoption system. I 
think that we all agree on many of the principles, 
including that the best interests of the child should 
be key. 

We all recognise the great commitment and 
contribution that adoptive parents make in our 
society. Many such parents would downplay the 
contribution that they make by emphasising that 
adoption is a rewarding experience. I am sure that 
that is the case, but many adoptive parents take 
on a very challenging experience. We should be 
proud to associate ourselves with the contribution 
that they, and all those who work to support them, 
make to our society. I am very glad that, in the bill 
that we will pass, we will make that recognition on 
a basis of equality for all adoptive parents—we will 
do so without the taint of any irrational prejudice 
that might have been included in the bill and that 
some members sought to introduce. 

As we finish our consideration of the bill, I want 
to say two things to members. First, some 
members have told me that it is unfortunate that 
we keep having to return to issues around sexual 
minorities and that it is unfortunate that those 
issues dominate debates unnecessarily. My 
response to that is that, at one time, challenging 
racism and sexism was not an easy thing to do. 
The progress that has been made in our society 
did not happen by magic or by accident but 
because people were willing to push sometimes 
unpopular arguments in the face of opposition. 

Secondly, I want to point out that the phrase 
“votes of conscience” seems to arise, these days, 
only in relation to issues such as how sexual 
minorities should be treated in our society and 
reproductive rights. I am a great supporter of the 
principle that we should all vote according to our 
conscience all the time. I certainly do not think that 
members should in any way be disciplined or 
frowned upon for voting or speaking according to 
their conscience. That is an important principle. 
How would members feel if discrimination and 
prejudice against their family was given greater 
dispensation? That is what is implied when it is 
said that votes on issues such as Roseanna 
Cunningham’s amendments should be treated as 
votes of conscience, in some higher regard than 
any other vote that we have in this chamber. 

We have a bill that I hope all members will be 
able to support. The Greens will certainly be 
happy to do so and I congratulate the Executive 
and Opposition members who have contributed to 
bringing the bill to its current state.   

16:50 
Dr Elaine Murray (Dumfries) (Lab): I, too, 

thank all those who helped the committee with its 
consideration of the bill, and all the witnesses who 
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came to or wrote to the committee. I also pay 
tribute to the ministers who listened carefully to the 
concerns that were brought to them by the 
committee and who have been prepared to 
change the bill and adapt it according to those 
concerns. That does not always happen, and I do 
not know that it happens south of the border in 
quite the same way that it happens here. It is a 
strength of our Parliament that ministers are 
prepared to listen to committees and take on 
board their concerns. 

I return to what the bill is about. Despite the way 
in which it has been trailed in the media, the bill is 
not about anyone’s right to adopt. I have to say to 
Patrick Harvie that the bill is not about challenging 
homophobia. I am perfectly happy to challenge 
homophobia, but that is not what the bill is about. 

Patrick Harvie: Does the member acknowledge 
that if we allow the children of same-sex couples 
to continue to be disadvantaged by not having the 
legal protection of both their parents, that is an 
issue of equality and equal dignity for those 
children?

Dr Murray: I will come to that, and I support that 
position. However, it is not what the bill is about. 

The bill is about increasing the opportunities for 
those children who are no longer able to live with 
their birth parents to become part of a stable and 
loving family in the broadest definition of the word. 
That family may be one in which a man and 
woman are married, and it may be one in which 
two people of the same sex want to bring up a 
child together. 

The bill introduces obligations on local 
authorities to provide support and services to 
families who are involved in adoption, and that 
includes a wide range of people who will be 
touched by adoption. By introducing the 
permanence orders, the bill creates greater 
stability for children who are in foster care or who 
are awaiting adoption. It is a pity that permanence 
orders have not been more prominent in the wider 
public perception of the bill, because they are 
probably the most important part of it. 

The bill deals with kinship care, and I was 
pleased to see that issue progressing through the 
committee. It is important that those constituents 
who brought the issue to their MSPs can see it 
being raised in the chamber and dealt with in 
legislation and regulation. I hope that 
grandparents who for various reasons are looking 
after their grandchildren will eventually have the 
opportunity to be recompensed and will not have 
to bear the financial burden that would otherwise 
fall on local authorities. 

Of course, the bill has not been without 
controversy and this morning several contentious 
amendments were debated. Again, I do not agree 

with Patrick Harvie when he talks about lancing a 
boil; members have the right to bring issues of 
concern to the chamber. They represent the views 
of constituents and faith communities that have 
been presented to them. Whether or not I 
disagreed with Roseanna Cunningham’s views—
as I did—she had every right to bring them to the 
chamber. I welcomed the opportunity to discuss 
and vote on such issues, because it meant that we 
demonstrated a fairly strong position with regard to 
the amendments and reflected the views of the 
majority of members of the Parliament. That was 
valuable. 

I do not agree that issues of conscience are 
always about sexual orientation. There are many 
other issues of conscience, including war—an 
issue on which I once voted contrary to my party—
and disarmament. 

I recognise that the BAAF Scotland had 
concerns about the interface between the 
children’s hearings system and permanence 
orders. I hope that we got that right; I had to bow 
to the superior knowledge of the minister, Adam 
Ingram and the BAAF on those issues, but good 
work was done on that. 

The bill is not anti-marriage. It recognises that 
families come in many varieties and that the 
stability of the adoptive family’s environment and 
the love within that unit can make a difference to 
those children who can no longer live with their 
parents and who need to be adopted. That, rather 
than the controversial issues, is what we must 
carry forward. 

16:55 
Ms Rosemary Byrne (South of Scotland) 

(Sol): All the effort that has gone into the bill has 
been in the best interests of the child. I thank the 
minister for the moves that he has made; we all 
agree that he has listened. I also thank the clerks 
to the Education Committee for the tremendous 
support that they have given to our work on the 
bill, which has been complex. 

I agree with Lord James Douglas-Hamilton and 
Adam Ingram that, had we had more time, the end 
result may have been better. However, Solidarity 
supports the bill and welcomes the changes that 
will make a difference to children’s lives. 
Permanence orders will make a significant 
difference. I hope that guidance will clarify the 
interface between those orders and the children’s 
hearings system. Allowing same-sex couples to 
adopt is a welcome move. I will not say more than 
that, because I think that we have dwelled far too 
long on the issue. It goes without saying that 
extending and expanding the number of people 
who can adopt is a good thing. 
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I am grateful for the work that has been done on 
kinship care, as that is the issue on which I 
focused particularly. Although my amendments 
were not agreed to, we have moved significantly in 
the right direction. I welcome the further work that 
was announced today. We must be clear about 
the importance of the extended family in children’s 
lives. I hope that guidance will show that the first 
port of call when children have troubled situations 
in their lives and their parents cannot look after 
them appropriately—for whatever reason—will be 
the extended family. I believe that so strongly that 
I would like the minister to give an assurance on 
the issue when he sums up. When I spoke on the 
amendments relating to kinship care, I said that 
the outcomes of children who are looked after by 
local authorities are very poor. There have been 
efforts to improve the situation, but we have not 
solved the problem. Introducing permanence 
orders and giving a role to the extended family are 
among the best things that we could do to improve 
children’s lives. 

The issue of family group conferencing was not 
mentioned. On Saturday, at the conference to 
which I referred earlier, I was lucky enough to see 
a presentation on the issue by Children 1st. I hope 
that the minister will consider including in guidance 
family group conferencing, advocacy for children 
and all the other elements that are extremely 
important for improving children’s lives. I agree 
with Adam Ingram that we should consult those 
under 12, because many 10 and 11-year-old 
children are more than capable of telling us with 
whom they would like to live and how they would 
like their lives to be shaped. I regret that that has 
not happened. 

I regret, too, that in the debate we did not go into 
the issue of therapeutic services and support for 
families. I know that those are available to some 
extent. However, we need to up the ante and to 
acknowledge that it is no longer babies who are 
being adopted, but very challenging young people 
who have gone through a very difficult time in their 
lives. I hope that we can ensure that the financial 
support and services that are needed to support 
families—whether they are fostering, are kinship 
carers or are adopting—are provided. 

16:59 
Euan Robson (Roxburgh and Berwickshire) 

(LD): I welcome the passage of the bill, in which I 
have had a long-term interest. I echo the thanks 
that have been expressed to all those who 
contributed to it, especially the members of the 
adoption policy review group, which was chaired 
by Sheriff Cox. 

The bill is a major reform by anyone’s reckoning. 
As the explanatory notes say, it 

“is intended to modernise, improve and extend the system 
of adoption in Scotland”. 

I believe that it does exactly that; in the modern 
vernacular, it does what it says on the tin. 
Parliament was right this morning to decide that in 
the future unmarried couples will be able to adopt 
jointly, after the rigorous scrutiny that anyone who 
adopts must go through. That has been the 
practical outcome of the unsatisfactory legal 
procedures that have been in place for many 
years, and we are now enabling what has in reality 
happened for years, by simplifying the appropriate 
legal processes. 

There are two other areas of particular 
importance in the bill, one of which is the provision 
of adoption support services. It is welcome that the 
new statutory framework makes those services an 
integral part of the adoption process. However, the 
permanence order is perhaps the most innovative 
part of the bill. It was clearly necessary to provide 
for long-term security, short of full adoption, for 
children and young people who, for whatever 
reason, cannot live with their natural family. 

I do not want to dwell on this area, but I continue 
to have concerns about the relationship between 
the children’s hearings system and the court. The 
minister’s welcome assurances about especially 
careful implementation are therefore entirely 
appropriate, and I am sure that he will want to 
work closely with the British Association for 
Adoption and Fostering and other relevant 
agencies. 

One important area that has gone almost 
without comment today concerns the changes to 
adoptions from foreign countries. The safeguards 
that will be introduced are overdue; they will cover 
adoptions from countries that have not signed up 
to the Hague convention on the protection of 
children and co-operation in respect of inter-
country adoption. Those important changes 
deserve due recognition. 

Throughout the debate on the amendments 
today, and in earlier debates, the focus of what we 
are doing has been described as acting in the best 
interests of children, and that is clearly the 
fundamental point about the bill. What is in the 
best interests of children is what should happen. 
That is the culture of the courts and it is good that 
the bill makes it clear that that should be the 
statutory purpose as well. 

Why are we doing all that? The key purpose is 
to achieve better outcomes for children in 
Scotland. It is quite clear from all that we know 
about children in official local authority care that 
their life chances, for whatever reason, are not as 
good as they would be if they were in a stable 
family setting, permanently adopted or in secure 
fostering. The permanence order is an important 
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development in that area, because it ensures 
exactly that. It ensures the kind of background that 
will foster and enhance children, so that they can 
fulfil their full potential in later life. 

The bill is founded upon the key principles of the 
best interests of the child and better outcomes for 
the child, so it is immensely welcome. That is why 
the Scottish Parliament was formed. The 
Parliament is able to deliver in that policy area and 
to reform the law in a way that is consonant with 
the needs of the country. I particularly welcome 
the bill and I commend it to the Parliament. I hope 
that it will be passed later this evening. 

17:03 
Mr Kenny MacAskill (Lothians) (SNP): I, too, 

welcome the bill. As was mentioned by the 
minister and by Scott Barrie, the statute that has 
been in place until now was enacted in 1978. As a 
practising solicitor in this city many years ago, I 
had a great deal of involvement with that act, all 
too often in opposing freeing orders for adoption. 

When I was first involved in the law of adoption, 
I simply assumed that adoption was one of those 
things that had been with us since time 
immemorial, and that it was covered by one of 
those ancient Scottish acts that went back to the 
middle ages. Only when I was given lectures, free 
gratis, by Professor John Triseliotis, professor 
emeritus of social work at the University of 
Edinburgh, did I learn about the real history of 
adoption. In fact, adoption came into the law of 
Scotland only in the late 1920s. Prior to that, there 
had just been an assumption that if parents died 
someone would take in the children. Whether that 
was the uncle to whom James Douglas-Hamilton 
referred or a neighbour, they simply took in the 
child and the child’s situation would be dealt with 
simply by the laws of inheritance, if need be, to 
cover their financial well-being. The children would 
simply take the name of the person who adopted 
them. We have never had the nonsense of deed 
poll in Scotland; people can call themselves what 
they want, so the children were called by the name 
of their adopted parents. 

Adoption was introduced in the late 1920s, 
because in the carnage of world war 1 we lost a 
whole generation and, as a result, many children 
lost their fathers. That coincided with the period of 
Edwardian values. At a time when illegitimacy was 
still a great stigma, many children were living with 
people who were not their parents. There was a 
great deal of angst and worry that the presumption 
would be that the child was illegitimate, rather than 
a child whose father had died in service in world 
war 1. A law of adoption was therefore created, 
and I understand that the same happened south of 
the border. Adoption law reflects the values and 
nature of society. We introduced the law because 

there was a need to address the social mores and 
the issues that had arisen from the tragedy of the 
great war. However, our society has moved on. 
The Adoption (Scotland) Act 1978 is no longer fit 
for purpose and does not reflect our requirements 
in 21st century Scotland. That is why the legislation 
must be changed. 

The debate has been good so far, although 
some comments that were made earlier were 
unedifying. As the minister said, everybody is 
aware that, tragically, the vast majority of children 
who are freed for adoption in Scotland are not 
bouncing, cherubic babies: they are the children of 
parents who have an alcohol problem, a drug 
addiction or some other problem. They are often 
deeply troubled or disabled children, who people 
do not want to have in their home or are unable to 
cope with. Rather than impugn the intentions and 
integrity of individuals who offer them a home, we 
should be grateful that there are people, of 
whatever sexuality, who wish to take them in and 
provide them with that environment. 

The bill is not about driving forward an anti-
homophobic position or a position on equalities. 
As all members, in particular Adam Ingram, have 
said, the issue is to retain the ethos of the law of 
Scotland that was introduced in 1930 and 
continued in 1978—the interests, care and welfare 
of the child are paramount and anything else is 
irrelevant. That is why I support the bill and will be 
glad to vote for it at decision time. 

17:07 
Mr Frank McAveety (Glasgow Shettleston) 

(Lab): Like many members, I welcome the debate 
that has taken place on the bill. I also welcome the 
work that was undertaken by colleagues on the 
Education Committee and thank all those who 
gave evidence and advice to the committee. 

The primary function and purpose of today’s 
debate is the creation of an adoption law that is 
relevant in 21st century Scotland. I thank Kenny 
MacAskill for the history lesson that he gave us on 
adoption over the past century or so. 

As many members have said, the bill’s primary 
focus is the best interests of the child rather than 
the interests of the adopter or the adoption 
agencies. On balance, that is right. Such an 
approach is in line with the direction of travel of 
most of the adoption policy that has been 
developed over the past 20 years. 

Much heat was generated by this morning’s 
debates on the amendments on the role of faith-
based adoption agencies and the legal extension 
of adoption to same-sex or unmarried couples. 
However, the detail of the bill contains incredible 
advances, which many members have identified in 
their speeches. 
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The fact that we have updated the legal 
framework for adoption will provide much greater 
reassurance for the family unit, whatever the 
definition of such a unit. By providing legal security 
for the adoptive parents, we have therefore further 
enhanced the stability of any family unit and 
deepened the capacity of the family relationship 
within it. 

The creation of permanence orders, like many of 
the other measures that I have explored in detail, 
is a substantial advance that will make a real 
difference to adoption policy in Scotland. 

Like many members, I am keen that the 
fostering strategy will open up the opportunity for 
much more imaginative and innovative solutions 
for kinship carers and widen the role that foster 
parents and others in care situations can play. We 
have also given substantial support—through the 
creation of legal frameworks and, I hope, the 
provision of resources—to the range of adoption 
services to ensure that there are core plans for 
those who are adopted and for families who have 
taken children on board. 

The ambition is to create a Scotland in which we 
increase the number of potential adopters. 
Furthermore, we must ensure that we create the 
space for people to feel comfortable coming 
forward to adopt. That is why we should address 
kinship care issues. 

I want to focus on a couple of issues that 
popped up in this morning’s debate—legitimately 
so, because it is in the nature of the Parliament 
that we should have passionate debate on issues 
of complexity and great moral consequence. I 
rarely speak in public on this issue, largely 
because of respect for my two children. I am an 
adoptive parent, and I would say to everyone in 
the chamber that the scrutiny that an individual or 
a couple undergoes is as rigorous as could be 
imagined. We should not underestimate the 
expectations that are placed upon adopters. The 
interests of the children are central to that. 

Equally, I am conscious of the moral 
consequences, about which members expressed 
their concern this morning. I welcome Paul 
Martin’s and Michael McMahon’s amendments. I 
do not accept that those amendments represent 
irrational prejudices. It is unfair to use such 
terminology. While I may not understand the 
complexities of the debate and I may not even be 
totally interested in it, I was left in no doubt about 
its importance on Sunday afternoon, when my 
mother said, “I don’t always know what goes on in 
that Parliament, son, but I’ve lit a candle for you 
this week.” That is reassuring. We cannot legislate 
away the level of belief of my mother and many 
others in Scotland. We cannot bulldoze away that 
level of concern. We need to find consent in this 
debate. 

The bill has advanced the issue of adoption in 
Scotland and has changed its context, but we 
need to ensure that we take as many people with 
us as we can. The measured contributions today 
on most issues have resulted in that, and Scotland 
and adoption are stronger because of it. 

The Presiding Officer (Mr George Reid): We 
move to closing speeches. I apologise to the 
member who has not been called. 

17:11 
Scott Barrie (Dunfermline West) (Lab): Many 

people outwith the chamber have put a great deal 
of work into ensuring we get a new adoptive and 
permanence regime that best meets the needs of 
our young people in the 21st century. We all owe 
them, and those members who have worked so 
hard as well, a great debt of gratitude. Changes in 
societal norms have meant that there has been a 
seismic shift in the types of young people requiring 
adoption or long-term planning over the past four 
decades. Most adoptions now involve older 
children; as members have said, very few involve 
relinquishing babies. Indeed, step-parent 
adoptions make up by far the biggest proportion of 
current adoptions.  

Just as there have been changes in the groups 
of young people requiring adoption, there have 
been changes in the groups that have been willing 
to offer an adoptive placement. This morning’s 
debate indicated that. The debate included an 
extensive discussion on adoption by same-sex 
couples—Parliament was clear in its view on that 
issue. I do not wish to reiterate what I said in that 
debate, but, as other members have said in their 
closing speeches, it is crucial to remember that 
this legislation is not about adults’ rights to adopt 
or care for young people in the long term, but 
about the young person’s right to be brought up in 
an enduring family relationship that best meets 
their needs. I sat on the fostering and adoption 
panel at Fife Council for about six years, and I was 
always clear that it was never my key role to find 
children for childless couples. My key role was 
always to find the best possible placement for the 
child we were discussing. It is very important to 
remember that in the debate.  

The bill is not just about adoption—it contains 
new provisions on permanence orders. I agree 
with other members that we have not discussed 
the concept of permanence orders thoroughly 
enough at stage 3. Permanence orders have great 
potential. I hope that they will be used extensively 
by practitioners, because they provide a real way 
forward to provide the legal security that many 
young people require but which cannot be given 
by the children’s hearings system, with its 
necessity for an annual review. It is utterly 
impossible to plan permanently for a child’s 
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childhood if it is necessary to return every year in 
order to secure a placement. I hope that the 
concerns that have been raised about the 
interface between the courts and the hearings 
system can be resolved. If clarification is needed, I 
hope that it can be provided in secondary 
legislation.  

The bill reflects and acknowledges the Scotland 
in which we live and its families. It seeks to 
continue to place the needs of children and young 
people at the forefront of deliberations on their 
future. The bill is good for the young people of 
Scotland and for their future. For that reason, if for 
no other, we should unanimously support the bill 
this evening.  

17:15 
David McLetchie (Edinburgh Pentlands) 

(Con): I welcome the bill and will vote for it. 
Attention has focused on a limited number of 
controversial issues, most of which were debated 
this morning. I suppose that that is inevitable. 
Much that is valuable in a great deal of legislation 
passes without public comment, which gives a 
distorted perspective on the Parliament’s work and 
the process of law reform. I suspect that that is the 
way it has aye been and will aye be. 

People who are willing to adopt or act as foster 
carers or befrienders should be valued in our 
society. They should certainly be thoroughly 
vetted, be informed about and aware of the 
responsibilities that they are taking on and be 
supported financially and personally. However, 
they should certainly not be deterred by a process, 
a procedure or a perception that they do not 
conform to an identikit or politically correct view of 
what an adoptive parent should look like. 

Adoption differs from foster care and 
befriending, in that it is for life for the parents and 
the child. It is a second chance for many of the 
most vulnerable children in our society who have 
been damaged and traumatised by their 
experiences of life with their birth parents. That is 
why I welcome the changes that have been made 
in the course of the bill’s passage, in particular 
through amendment 84, in Paul Martin’s name, to 
include the importance of a “stable family unit” as 
one of the factors that is to be taken into 
consideration when an adoption application is 
being considered. That is important because the 
stability of a family unit is capable of being 
assessed and evaluated when the adoption order 
is made, whereas endurance in family 
relationships is essentially a matter of speculation. 

I find it odd that, if so much importance is being 
placed on stability and the enduring nature of 
relationships, we are allowing people who are not 
married to each other or have not entered into a 

civil partnership to adopt children. Although I 
acknowledge that people may choose to have 
children of their own outwith marriage because of 
some objection to the institution, I do not see why 
they should be allowed to adopt others’ children. If 
a couple cannot make a binding commitment to 
each other, the law of adoption should not allow 
them to make a binding, lifelong legal commitment 
to a child. It is not too much to ask people to make 
a commitment to each other before they make a 
commitment to a child. 

However, the Parliament has decided the 
framework for eligibility to adopt in its debates 
today. I hope that those who are responsible for 
running the adoption system and making such 
important decisions will reflect on the concerns 
that have been raised in the bill’s passage and 
that they will make sound and careful judgments in 
future in the interests of the children involved. 

17:18 
Fiona Hyslop (Lothians) (SNP): The journey 

has been long and intense for everybody who has 
been involved in the process. I thank everybody 
concerned: the Education Committee’s special 
adviser, Ken Norrie, and BAAF Scotland for their 
exceptional advice; the minister for his responsive 
approach to the bill, which is to be welcomed; our 
clerks, who have had to endure a great deal; and 
Iain Smith for steering us through the process 
since March. 

It has also been a long journey in policy terms. 
Kenny MacAskill was right to say that adoption 
reflects the mores and norms of the time. Before 
devolution, the need to update adoption law was 
loud and clear, but it is only because we have the 
Parliament that we have been able to give the 
required time and attention to update the law. 
Although I have some criticisms about the last-
minute restructuring of much of the bill, the bill 
team is also to be commended for taking a 
comprehensive approach to redrafting the bill. 

One point that came up time and again was the 
importance of the child’s opinions, as did the fact 
that their rights should always be paramount. That 
is grounded in the Children (Scotland) Act 1995, 
which Lord James Douglas-Hamilton steered 
through Westminster, and it is important that we 
are grounding the bill in the same principle. 

The bill is just the legislative part of the journey 
of caring for looked-after children; the policy 
agenda has still to be progressed. That is why the 
strategy consultation is vital, why tackling the 
educational opportunities for looked-after children 
is important and why the family group 
conferencing that was mentioned should be 
examined and embraced.  
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I, too, want to refer to the more controversial 
debates that we have had. Apart from at 
conception, parenting and sex have nothing to do 
with each other. Parenting is about caring, 
nurturing and supporting, and many children would 
be horrified by the fact that their parents actually 
had sex. Adam Ingram is correct to identify the 
issue as being about same-gender parents, 
because it is not about sex. We should reflect on 
that.

A serious point needs to be raised about funding 
and resources. We heard a lot of evidence at 
stage 1 on the continued need for children to be 
looked after, both in institutions and in foster care. 
Sadly, many children may not be able to be 
adopted, and the Executive’s idea that some 
financial provisions would be reduced because of 
the reduction in the number of children must be 
revisited. 

Another vital point that led to the restructuring of 
the bill was that adoption support services should 
be continuous both pre and post-adoption. Some 
of the points about the drugs, deprivation and 
neglect faced by some of our children must be 
addressed. The problems related to attachment 
disorders that may affect children in the early 
months of their lives can still affect them seven or 
eight years later. It is important that the support 
exists, so I hope that as part of the policy agenda 
we will consider the therapeutic services that need 
to be addressed. 

I regret the way in which permanence orders 
have been dealt with. I sincerely think that we may 
have gone into a problematic area that will cause 
difficulties, and Parliament and the Executive in 
the next session may have to consider primary 
legislation to rectify that. There will be a need for 
prompt post-legislative scrutiny. 

Again, I thank everyone concerned. I am 
pleased that the Scottish National Party will 
support the bill. 

17:23 
The Deputy Minister for Education and 

Young People (Robert Brown): I thank 
colleagues for the tone of the closing debate, 
which has been excellent. There have been some 
enormously brilliant speeches, not least Kenny 
MacAskill’s historical tour de force and the 
introduction of Frank McAveety’s mum into the 
proceedings. 

I begin by thanking all those who have helped to 
mould the bill: the adoption policy review group, 
which began its work in 2001; the many 
organisations and individuals who gave their input 
to the Executive in their evidence to the Education 
Committee; the Executive and parliamentary 
officials who supported our work on what has been 

a complex and technically difficult bill; and the 
members of the committees, particularly the 
Education Committee, that scrutinised the bill. 
Perhaps above all, I thank the individuals who in 
private conversation and in public have told us 
about the challenges and barriers that confront 
potential carers and adopters and the young 
people who are fostered or adopted. The bill has 
benefited greatly as a result, and it will meet the 
needs of the children and adults whom it will affect 
and for whom it will stand the test of time. 

I agree with Scott Barrie on the centrality of 
finding homes for children rather than children for 
homes. He hit on a significant truth. I also agree 
with David McLetchie’s comments about adoption 
being a second chance for many young people. 
Those important insights helped to set the tone of 
the debate. 

I do not want to rehash the debate about same-
sex couples, as the issues have been fully aired. 
We have heard good speeches: from Fiona 
Hyslop during that debate; from Adam Ingram in 
this debate; and from many other members from 
across the chamber. My only comment is that the 
passage of the bill is another step on the way to a 
liberal, tolerant and inclusive Scotland that the 
vast majority in this chamber and across the 
country want. 

I do not want to enter further into the debate on 
permanence orders—I do not think that I have 
enough brain cells to cope—but we will keep an 
eye on their development. As many members 
have said, there is an issue with implementation, 
which is, as always, nine tenths of legislation. Iain 
Smith was right to say that permanence orders are 
central.

At the heart of the debate has been the desire to 
improve the lives of the many children who have 
simply appalling starts in life. Euan Robson, in 
particular, spoke about that. Many children’s life 
chances have been blighted by the action—or 
inaction—of adults to whom they should have 
been able to look for succour, nurture and support, 
but many of those children have been rescued by 
the selfless dedication and love of skilled foster or 
adoptive parents. 

Over the years, I have had the privilege of 
meeting many such parents and young people, 
and to say that the experience is humbling is an 
understatement. Hugh Henry and I met another 
such group last night at the launch of the fostering 
strategy at Edinburgh Castle. [Interruption.]

The Presiding Officer: Order. There is too 
much private conversation. This is an important 
speech. 

Robert Brown: I never come away from such 
meetings without learning something or picking up 
a valuable insight. Last night, I learned from young 
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Jamie about the down-heartening effect of the 
stigma—from school, neighbours and sometimes 
communities—and personal challenges that foster 
children experience. Our attitudes and our 
systems need to deal with that. I contribute that 
insight to the debate. 

The Parliament and the Executive are 
increasingly focusing on the challenge of children 
who suffer in the care of inadequate or abusive 
parents or parents who are addicted to drugs or 
alcohol. Such children become, to one degree or 
another, the responsibility of the state as protector 
of the weak and as corporate parent. Aspects of 
our work that are germane to that challenge 
include our strategies for looked-after children and 
for young people who are not in education, 
employment or training; the Education (Additional 
Support for Learning) (Scotland) Act 2004; the 
fostering strategy; the youth work strategy; the 
getting it right for every child agenda; and the 
Adoption and Children (Scotland) Bill.  

We know that society has not done well. The 
educational attainment of looked-after children has 
been flat for a decade, and both the children’s 
hearings system and children’s services in general 
have been under increasing pressure. However, 
amidst those severe long-term challenges, there 
are points of light and hope on which to build. The 
work of adoptive parents, foster parents and 
kinship carers such as grannies and granddads is 
central. As Scott Barrie and others said, the social 
context of adoption has changed and there is now 
a greater understanding of individual identity and 
how it plays out for children and their relationships 
with their natural parents and significant others in 
their lives. 

I refute a point that Rosemary Byrne and others 
made about children under 12. It is not the case 
that children under 12 are not involved in the 
processes. There was a technical amendment 
about that, and the Children (Scotland) Act 1995 
requires the voices of children under 12 to be 
heard.

When the Parliament passes the Adoption and 
Children (Scotland) Bill tonight, as I hope it will, it 
will be a milestone, but in many ways it will also be 
a start. We will move forward with the agenda of 
improving adoption services within the new and 
more coherent framework. We will develop 
permanence orders, which will bring greater 
security to adoptive parents and young people 
alike. We will develop better support arrangements 
for adopters, fosterers and kinship carers, not just 
in money terms but in terms of training and 
support, including support for foster parents who 
have been subject to accusations. That was not 
mentioned today, but it is a significant issue in 
relation to attracting more fosterers and adopters 
to meet children’s needs. It is particularly poignant 

to think of young children suffering as we come up 
to the Christmas season. 

The bill will make a real difference to the lives of 
children who cannot live with their birth families. It 
provides a much-needed modernisation of 
adoption that recognises the varied and 
increasingly complex needs of children who 
cannot live with their birth families. It provides for 
the challenges that adoption can pose and offers 
stability for children who are permanently away 
from their natural parents but will not move on to 
adoption. 

All the evidence shows that fostering and 
adoptive placements provide by far the best future 
for many abused, neglected and vulnerable 
children and young people. I finish by thanking all 
the fosterers and adopters—grains of sand on the 
beach of challenge, as it must sometimes seem to 
them—for all their work and love and care for their 
young charges. They make a profound difference 
and I speak for everyone in the Parliament when I 
say that we are enormously grateful to them. 

I commend the motion to the Parliament. 
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Decision Time 

17:29 
The Presiding Officer (Mr George Reid): We

come to decision time. There is only one question 
to be put tonight. 

The question is, that motion S2M-5041, in the 
name of Peter Peacock, that the Parliament 
agrees that the Adoption and Children (Scotland) 
Bill be passed, be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR

Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Brownlee, Derek (South of Scotland) (Con)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (Sol)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Frances (West of Scotland) (SSP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (Moray) (SNP)  
Lyon, George (Argyll and Bute) (LD)  

MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)  
Morgan, Alasdair (South of Scotland) (SNP)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (Sol)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Watt, Ms Maureen (North East Scotland) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

AGAINST

Davidson, Mr David (North East Scotland) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 

ABSTENTIONS

Adam, Brian (Aberdeen North) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Petrie, Dave (Highlands and Islands) (Con) 

The Presiding Officer: The result of the division 
is: For 101, Against 6, Abstentions 6. 
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Motion agreed to. 
That the Parliament agrees that the Adoption and 

Children (Scotland) Bill be passed. 

Volunteering (Edinburgh and the 
Lothians) 

The Deputy Presiding Officer (Trish 
Godman): The final item of business is a 
members’ business debate on motion S2M-5188, 
in the name of Sarah Boyack, on Edinburgh’s 
volunteers: a century of change. The debate will 
be concluded without any question being put. 

Motion debated, 
That the Parliament recognises the launch of 

“Edinburgh’s Volunteers: A Century of Change”, an 
exhibition which celebrates the history of volunteers in 
Edinburgh and the Lothians and outlines the development 
of volunteering in this area over the centuries; considers 
that all MSPs should visit the exhibition, which is located at 
the Museum of Edinburgh on the Royal Mile until 3 March 
2007 and includes photographs, objects and oral histories 
about volunteers; recognises the collaboration of the Living 
Memory Association and the Volunteer Centre Edinburgh to 
provide tremendous assistance in the creation of this 
exhibition, and further notes the importance of volunteer 
contributions to enriching the lives of the people of 
Edinburgh and the Lothians over the last century. 

17:32 
Sarah Boyack (Edinburgh Central) (Lab): The 

idea for the exhibition, Edinburgh’s volunteers: a 
century of change, came from the Living Memory 
Association and the volunteer centre in Edinburgh. 
I thank the 40 volunteers who helped by 
assembling the exhibition and recording their 
experiences and memories of volunteering. Their 
personal mementos, photographs, membership 
badges and minutes of meetings are all 
fascinating records of the history of volunteering in 
Edinburgh and the Lothians. I thank my intern, 
Chris Bradt from America, who, by volunteering for 
me, helped to draft the motion and put together 
the background information for the debate. 

The ages of the people who helped to put 
together the exhibition ranged from 12 to 86. Their 
contributions included fighting for the International 
Brigade; helping with the girl guides, Boys Brigade 
and football teams; working at the city farm; 
helping at local museums; helping with health-
related projects; carrying out research; and doing 
counselling work. There was also a volunteer who 
worked as a peace and humanitarian volunteer in 
Palestine and Iraq. A tremendous range of 
volunteering was covered. 

The exhibition gives us a chance to record our 
thanks for the contributions of those individuals; 
celebrate the difference that they have made in 
their communities; welcome the contribution of 
other members of the public in Edinburgh and the 
Lothians; and reflect on the changing context of 
volunteering. 
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Adoption and Children (Scotland) Bill 1
Part 1—Adoption
Chapter 1—The adoption service

SP Bill 61B Session 2 (2006)

Amendments to the Bill since the previous version are indicated by sidelining in the right 
margin. Wherever possible, provisions that were in the Bill as introduced retain the original 

numbering.

Adoption and Children (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to restate and amend the law relating to adoption; to make 
other provision in relation to the care of children; to enable provision to be made in relation to 
allowances in respect of certain children; and for connected purposes.

PART 1

ADOPTION5

CHAPTER 1

THE ADOPTION SERVICE

The adoption service

1 Duty of local authority to provide adoption service

(1) Each local authority must—10

(a) to the extent that it already provides an adoption service in its area, continue to do 
so, and

(b) to the extent that it does not provide such a service in its area, provide such a 
service there.

(1A) In this Act, “adoption service” means services designed to meet the needs, in relation to 15

adoption, of persons mentioned in subsection (1B).

(1B) Those persons are—

(a) children who may be adopted

(b) persons who have been adopted,

(c) parents and guardians of children mentioned in paragraph (a),20

(d) natural parents of persons who have been adopted,

(e) persons who, before the placing of a child for adoption or the adoption of a child, 
treated the child as their child,

(f) siblings (whether of the whole-blood or half-blood), natural grandparents and 
former guardians of—25

(i) children mentioned in paragraph (a), or
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(ii) persons mentioned in paragraph (b),

(g) persons who may adopt a child,

(h) persons who have adopted a child,

(i) in relation to persons mentioned in paragraph (g) or (h), children of, or children 
treated as children of, such persons, and5

(j) any other persons who are—

(i) affected by the placing, or proposed placing, of a child for adoption, or

(ii) affected by an adoption.

(1C) An adoption service includes, in particular, services consisting of or including—

(a) arrangements for assessing children who may be adopted,10

(b) arrangements for assessing prospective adopters,

(c) arrangements for placing children for adoption,

(d) the provision of information about adoption to any of the persons mentioned in 
subsection (1B), and

(e) adoption support services.15

(1D) In this Act, “adoption support services” means services consisting of or including the 
provision of—

(a) counselling to any of the persons mentioned in subsection (1B),

(b) guidance about adoption to such persons,

(c) any other assistance in relation to the adoption process that the local authority 20

providing an adoption service in a particular case considers appropriate in the 
circumstances of that case.

1A Carrying out of duties imposed by section 1

(3) For the purpose of carrying out the duties imposed by section 1(1) efficiently and 
effectively, a local authority must have regard to—25

(a) the other services that it provides in its area in carrying out the functions of a local 
authority under any of the enactments mentioned in section 5(1B) of the Social 
Work (Scotland) Act 1968 (c.49) (power of the Scottish Ministers to issue certain 
directions) including, in particular, those functions in so far as they relate to 
children, and30

(b) any registered adoption service provided there.

(4) A local authority may carry out the duties imposed by section 1(1) by securing the 
provision of its adoption service by a registered adoption service.

(5) In this section, “registered adoption service” means an adoption service provided as 
mentioned in section 2(11)(b) of the Regulation of Care (Scotland) Act 2001 (asp 8) and 35

registered under Part 1 of that Act.

1B Adoption service: regulations

The Scottish Ministers may by regulations—
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(a) amend subsection (1C) or (1D) of section 1 by—

(i) adding further services, 

(ii) modifying the services mentioned in those subsections, 

(b) make further provision about adoption services.

2 Local authority plans5

(1) Before the expiry of such period as the Scottish Ministers may direct, each local 
authority must prepare and publish a plan for the provision of the adoption service
which it is required by section 1(1) to continue to provide, or to provide, in its area.

(2) Each local authority—

(a) must from time to time review the plan published by it under subsection (1), and10

(b) may, having regard to any such review, prepare and publish—

(i) modifications of the plan, or

(ii) a plan in substitution for the plan.

(3) In preparing a plan, or carrying out a review, under this section a local authority must 
consult—15

(a) each Health Board constituted under section 2 of the National Health Service 
(Scotland) Act 1978 (c.29) which provides services under that Act in the area of 
the local authority,

(b) such voluntary organisations as appear to the authority to represent the interests of 
persons who use, or are likely to use, the adoption service in that area,20

(c) such voluntary organisations as appear to the authority to provide services in that 
area which, were they to be provided by the authority, might be an adoption 
service, and

(d) such other persons as may be prescribed by regulations made by the Scottish 
Ministers.25

(4) A local authority may incorporate a plan published under subsection (1) in any plan 
published by the authority under section 19(1) of the 1995 Act (local authority plans for 
services for children).

(5) Where a local authority incorporates a plan as mentioned in subsection (4), it need not 
separately publish a plan under subsection (1).30

(6) Subsections (2) and (5) apply to a plan modified or substituted under subsection (2) as 
they apply to a plan published under subsection (1).

(7) The Scottish Ministers may give a local authority directions as to the carrying out of its 
functions under subsection (2).

(8) The Scottish Ministers may vary or revoke any direction given under subsection (7).35

57 Guidance

(1) Subsection (2) applies where a local authority is carrying out its function under section 1
to continue to provide, or to provide, an adoption service or to secure the provision of 
such a service.
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(2) The local authority must have regard to any guidance given by the Scottish Ministers.

(3) Guidance such as is mentioned in subsection (2) may, in particular, contain provision in 
relation to—

(a) how a local authority should assess (or reassess) the needs of a person for 
adoption support services,5

(b) how the power conferred by section 7A(1)(b) should be exercised,

(c) the classes of person in relation to whom that power should be exercised,

(e) how responsibility for the provision of an adoption service should be transferred 
from one local authority to another.

(4) The Scottish Ministers may vary or revoke any guidance such as is mentioned in 10

subsection (2).

3 Assistance in carrying out functions under sections 1 and 2

(1) Where it appears to a local authority that an appropriate person could assist the authority 
in carrying out any of its functions under section 1 or 2, it may require the person to 
assist the authority in the way specified in the requirement.15

(2) An appropriate person need not comply with a requirement made by virtue of subsection 
(1) if—

(a) it would not be reasonably practicable to do so,

(b) doing so would be incompatible with the person’s functions (whether statutory or 
otherwise), or20

(c) where the person is not a natural person, doing so would unduly prejudice the 
carrying out of such functions.

(3) For the purposes of this section, a person is “appropriate” if the person is—

(a) another local authority,

(b) a Health Board constituted under section 2 of the National Health Service 25

(Scotland) Act 1978 (c.29),

(c) such other person as may be prescribed by regulations made by the Scottish 
Ministers.

4 Meaning of “adoption service” in Regulation of Care (Scotland) Act 2001

In section 2 of the Regulation of Care (Scotland) Act 2001 (asp 8) (meaning of “care 30

services”), for subsections (11) and (12) substitute—

“(11) An adoption service is any service which is—

(a) provided by a local authority under subsection (1) of section 1 of the 
Adoption and Children (Scotland) Act 2006 (asp 00); or

(b) provided by a person other than a local authority and which consists of, 35

or includes, services mentioned in subsection (1C) of section 1 of that 
Act (the reference in subsection (1D) of that section to a local authority 
being taken, for the purposes of this paragraph, to be a reference to a 
person other than a local authority), (whether the person functions 
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generally or in relation to a service provided, or to be provided, under 
that section).

(12) For the purposes of subsection (11)(b) above—

(a) the making by a person of arrangements for the adoption of a child by a 
relevant person, or5

(b) the placing by a person of a child for adoption with a relevant person,

is not an adoption service.

(12A)In subsection (12) above, “relevant person” means—

(a) a parent of the child,

(b) any other relative of the child, or10

(c) where a parent of the child is a member of a relevant couple, the other 
member of the couple.

(12B) In subsection (12A) above—

“relative” has the meaning given by section 111(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00), 15

“relevant couple” is to be construed in accordance with section 31(3) of 
that Act.”.

5 Adoption agencies: regulations about carrying out of functions

(1) The Scottish Ministers may make regulations for any purpose relating to the carrying 
out of its functions by a registered adoption service.20

(2) The Scottish Ministers may make regulations with respect to the carrying out by local 
authorities of their functions in relation to adoption.

(3) Regulations under this section may in particular make provision for or in connection 
with—

(a) specifying circumstances in which a local authority proposing to make 25

arrangements for the adoption of a child must apply for a permanence order which 
includes provision granting authority for the child to be adopted,

(b) requiring such an application to be made within a period specified in the 
regulations.

Adoption support services30

7A Assessment of needs for adoption support services

(1) A local authority—

(a) must, on the request of a person mentioned in any of paragraphs (a) to (i) of 
subsection (1B) of section 1, make an assessment of the needs of the person for 
adoption support services,35

(b) may, on the request of a person mentioned in paragraph (j) of that subsection, 
make an assessment of the needs of the person for such services.
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(2) Where a local authority makes an assessment of the needs of a person for adoption 
support services under subsection (1), the authority must decide whether the needs of the 
person call for the provision of such services.

(3) A local authority making an assessment of needs under subsection (1) must—

(a) do so in such manner as may be prescribed by regulations made by the Scottish 5

Ministers, and

(b) have regard to such matters as may be so prescribed.

8 Provision of services

(1) On the request of a person mentioned in subsection (1B) of section 1, a local authority
must provide adoption services of a type mentioned in paragraph (d) of subsection (1C)10

of that section to the person.

(1A) On the request of a person mentioned in paragraph (a), (c) or (g) of subsection (1B) of 
section 1, a local authority—

(a) must provide adoption services of a type mentioned in paragraphs (a) to (c) of 
subsection (1C) of that section to the person, and15

(b) may, without prejudice to subsection (3)(a), provide adoption support services to 
the person.

(2) For the purposes of subsection (1A), it is immaterial whether the local authority has 
made an assessment of the needs of the person under section 7A(1)(a).

(3) Where a local authority decides under section 7A(2) that the provision of adoption 20

support services is called for in respect of—

(a) a person mentioned in any of paragraphs (a) to (i) of subsection (1B) of section 1, 
the authority must provide the services to the person,

(b) a person mentioned in paragraph (j) of that subsection, the authority may provide 
the services to the person.25

50 Urgent provision

(1) If in the opinion of a local authority a person mentioned in subsection (1B) of section 1
requires adoption support services as a matter of urgency, nothing in section 7A 
prevents the authority from providing, or arranging for the provision of, those services 
for the person without first carrying out an assessment under that section of the person’s 30

needs for adoption support services.

(2) If by virtue of subsection (1) a local authority provides, or arranges for the provision of, 
adoption support services the authority must, as soon as is reasonably practicable after 
such provision, make an assessment of the person’s needs for adoption support services.

79 Power to provide payment to person entitled to adoption support service35

(1) Subsection (2) applies where a local authority––

(za) has, in respect of a person, an obligation to provide, or secure the provision of, an 
adoption support service under this Part, or

(b) has a power so to provide and determines it should provide.
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(2) Subject to subsection (4), the authority may, after having regard to the matters 
mentioned in subsection (3), provide the person with a payment instead of the service.

(3) Those matters are—

(a) the person’s eligibility for assistance from any other body, 

(b) where the person is so eligible, the availability to the person of that assistance at 5

the time when the service might have been provided to the person by the 
authority,

(c) the ability of the authority to provide, or secure the provision of, the service, and

(d) the person’s need for the service.

(4) A payment under subsection (2) may be made subject to such conditions (including 10

conditions as to repayment) as the authority considers reasonable.

(5) In imposing conditions under subsection (4), the authority must have regard to the
person’s eligibility for assistance from any other body.

Regulations

58 Regulations15

(1) The Scottish Ministers may by regulations make provision for or in connection with—

(a) determining in circumstances specified in the regulations which local authority is, 
or may become, responsible for—

(i) the provision of an adoption service,

(ii) the making of an assessment of needs under section 7A(1)(a),20

(b) determining the time at which, and the circumstances in which, a local authority’s 
duty to provide an adoption service ends,

(c) specifying the circumstances in which a local authority may continue to provide 
an adoption service after the time determined by virtue of paragraph (b) has 
passed,25

(d) specifying the arrangements a local authority may make when a person in respect 
of whom the authority provides, or has a power or a duty to provide, an adoption 
service moves outwith the authority’s area,

(e) specifying the persons with whom such arrangements may be made,

(f) assessing the needs for adoption support services of persons who have moved or 30

who intend to move—

(i) from one local authority area to another,

(ii) from outwith Scotland to Scotland.

(2) The power conferred by subsection (1) may be exercised so as to make different 
provision for different adoption services.35
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CHAPTER 2

THE ADOPTION PROCESS

Preliminary

9 Considerations applying to the exercise of powers

(1) Subsections (2) to (4) apply where a court or adoption agency is coming to a decision 5

relating to the adoption of a child.

(2) The court or adoption agency must have regard to all the circumstances of the case.

(3) The court or adoption agency is to regard the need to safeguard and promote the welfare 
of the child throughout the child’s life as the paramount consideration.

(4) The court or adoption agency must, so far as is reasonably practicable, have regard in 10

particular to—

(za) the value of a stable family unit in the child’s development,

(a) the child’s ascertainable views regarding the decision (taking account of the 
child’s age and maturity), 

(b) the child’s religious persuasion, racial origin and cultural and linguistic 15

background, and

(c) the likely effect on the child, throughout the child’s life, of the making of an 
adoption order.

(4A) Where an adoption agency is placing a child for adoption it must have regard, so far as 
is reasonably practicable, to the views of the parents, guardians and other relatives of the 20

child.

(5) In carrying out the duties imposed on it by subsections (2) to (4) an adoption agency 
must, before making any arrangements for the adoption of a child, consider whether 
adoption is likely best to meet the needs of the child or whether there is some better 
practical alternative for the child.25

(6) If an adoption agency concludes that there is an alternative such as is mentioned in 
subsection (5), it must not make arrangements for the adoption of the child.

(7) Without prejudice to the generality of subsection (4)(a), a child who is aged 12 or over
is presumed to be of sufficient age and maturity to form a view for the purposes of that 
subsection.30

Pre-adoption requirements

15 Child to live with adopters before adoption order made

(1) Where—

(a) subsection (2) applies, an adoption order may not be made in relation to a child 
unless the conditions in subsection (3) are met,35

(b) subsection (2) does not apply, an adoption order may not be made in relation to 
the child unless the condition in subsection (4) is met.

(2) This subsection applies if—
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(a) the person applying for the adoption order (the “applicant”), or one of the 
applicants, is a parent, step-parent or relative of the child, or

(b) the child was placed with the applicant, or applicants, by an adoption agency.

(3) The conditions are—

(a) that the child is at least 19 weeks old, and5

(b) that at all times during the period of 13 weeks immediately preceding the making 
of the order the child’s home was with the applicants.

(4) The condition is that at all times during the period of 12 months immediately preceding 
the making of the order the child’s home was with the applicants.

(5) In relation to—10

(a) an adoption proposed to be effected by a Convention adoption order, or

(b) an adoption of a child habitually resident outwith the British Islands which is 
proposed to be effected by an adoption order other than a Convention adoption 
order,

subsection (3)(b) has effect as if the reference to a period of 13 weeks were a reference 15

to a period of 6 months.

16 Home visits

(1) Where a child was placed for adoption with the applicants by an adoption agency, an 
adoption order may not be made unless the appropriate court is satisfied that the 
condition in subsection (2) is met.20

(2) The condition is that sufficient opportunities to see the child with the applicant or, in the 
case of an application by two applicants, both of them together in the home environment 
have been given to the agency.

(3) Where the child was not placed for adoption with the applicants by an adoption agency, 
an adoption order may not be made unless the appropriate court is satisfied that the 25

condition in subsection (4) is met.

(4) The condition is that sufficient opportunities to see the child with the applicant or, in the 
case of an application by two applicants, both of them together in the home environment 
have been given––

(a) where the home is in Scotland, to the local authority within whose area the home 30

is situated,

(b) where the home is outwith Scotland, to any local authority.

17 Reports where child placed by agency

(1) Subsection (2) applies where an application for an adoption order relates to a child 
placed for adoption by an adoption agency.35

(2) The agency must—

(a) submit to the court a report on—

(i) the suitability of the applicants, and

(ii) any other matters relevant to the operation of section 9, and
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(b) assist the court in any manner the court directs.

18 Notification to local authority of adoption application

(1) Subsection (2) applies where a child was not placed for adoption with the applicants by 
an adoption agency.

(2) An adoption order may not be made in relation to the child unless the applicants have, at 5

least 3 months before the date of the order, given notice to the appropriate local 
authority of their intention to apply for the order.

(3) In subsection (2), “appropriate local authority” means—

(a) where the applicants have their home in Scotland, the local authority within whose 
area the home is situated,10

(b) where they have their home outwith Scotland, any local authority.

19 Notice under section 18: local authority’s duties

(1) This section applies where a local authority receives a notice under section 18 in respect 
of a child.

(2) On receipt of the notice the authority must—15

(a) investigate the matter, and

(b) submit to the court a report of the investigation.

(3) The local authority must in particular investigate—

(a) so far as is reasonably practicable, the suitability of the applicants and any other 
matters relevant to the operation of section 9 in relation to the application,20

(b) whether there has been a contravention of section 11 in relation to the child, and

(c) whether there has been a failure to comply with section 12(2) in relation to the 
child.

(4) If the authority knows that the child is being looked after by another local authority, it 
must, before the expiry of the period of 7 days beginning with the day on which it 25

receives the notice, give the other authority a copy of the notice.

Restrictions on removal of children placed for adoption

20 Restrictions on removal: child placed for adoption with consent

(1) Subsection (2) applies where—

(a) an adoption agency has placed a child for adoption with persons (“prospective 30

adopters”), and

(b) each parent or guardian of the child has, in accordance with such provision as may 
be made by regulations by the Scottish Ministers, consented to the placement 
(whether or not each parent or guardian knows the identity of the prospective 
adopters).35

(2) A parent or guardian of the child must not remove the child from the care of the 
prospective adopters without the leave of—
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(a) the adoption agency, or

(b) the appropriate court.

(3) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both.5

21 Restrictions on removal: notice of intention to adopt given

(1) Subsection (2) applies where—

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child, and

(b) during the period of 5 years immediately preceding the giving of notice, the10

child’s home has been with the prospective adopters.

(2) Except where subsection (3) applies, a person may not remove the child from the care of
the prospective adopters during the period beginning with the giving of notice and 
ending with the relevant act.

(3) This subsection applies if—15

(a) the prospective adopters consent to the removal,

(b) a court having jurisdiction to make adoption orders grants leave for the removal,

(c) the child is arrested, or

(d) the removal is authorised by virtue of any enactment.

(4) For the purposes of subsection (2), “relevant act” means—20

(a) where before the expiry of the 3 month period the prospective adopters apply for 
an adoption order in relation to the child to whom the notice relates, the making of 
the application for the adoption order,

(b) where the prospective adopters do not apply for an adoption order before the 
expiry of that period, the expiry of that period.25

(5) In this section, “3 month period” means the period of 3 months beginning with the day 
on which the local authority receives the notice.

(6) If during—

(a) the 3 month period, or

(b) the period of 28 days beginning with the expiry of the 3 month period,30

the prospective adopters give a further notice under section 18(2) to a local authority in 
respect of the same child, subsection (2) does not apply.

(7) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both.35

22 Restrictions on removal: application for adoption order pending

(1) Subsection (2) applies where—
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(a) an application for an adoption order in relation to a child has been made to, but 
not determined by, the appropriate court, and

(b) during the period of 5 years immediately preceding the making of the application, 
the child’s home has been with the persons applying for the order (the 
“prospective adopters”).5

(2) Except where subsection (3) applies, a person may not remove the child from the care of
the prospective adopters.

(3) This subsection applies if—

(a) the prospective adopters consent to the removal,

(b) the court determining the application grants leave for the removal,10

(c) the child is arrested, or

(d) the removal is authorised by virtue of any enactment.

(4) A person who removes a child in contravention of this section commits an offence and 
is liable on summary conviction to imprisonment for a term not exceeding 3 months or a 
fine not exceeding level 5 on the standard scale or both.15

25 Restrictions on removal of child looked after by local authority

(1) Subsection (2) applies where—

(a) section 21(1) or 22(1) applies,

(b) before the child’s home came to be with the prospective adopters, the child was 
looked after by a local authority, and20

(c) the child continues to be looked after by a local authority.

(2) Except where subsection (3) applies, the local authority must not remove the child from 
the care of the prospective adopters.

(3) This subsection applies if—

(a) the removal is made in accordance with section 27 or 28,25

(b) an appropriate court grants leave for the removal, or

(c) the removal is authorised by virtue of Chapter 2 or 3 of Part II of the 1995 Act.

Return of children

26 Return of child removed in breach of certain provisions

(1) The relevant court may, on the application of a person from whose care a child has been 30

removed in breach of any of the relevant provisions, order the person who has so 
removed the child to return the child to the applicant.

(2) The relevant court may, on the application of a person who has reasonable grounds for 
believing that another person is intending to remove a child from the applicant’s care in
breach of any of the relevant provisions, by order direct that other person not to remove 35

the child from the applicant’s care in breach of the provision concerned.

(3) The “relevant court” is—
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(a) if there is pending in respect of the child an application for an adoption order or a 
permanence order, the court in which the application is pending,

(b) in any other case—

(i) the Court of Session, or

(ii) the sheriff court of the sheriffdom within which the applicant resides.5

(4) The relevant provisions are—

(a) sections 20, 21, 22 and 25,

(b) sections 30, 34, 35 and 36 of the 2002 Act,

(c) Articles 28 and 29 of the Northern Ireland Order.

27 Return of child placed for adoption by adoption agency10

(1) This section applies where—

(a) in pursuance of arrangements made by an adoption agency or a registered 
adoption society for the adoption of a child by persons (the “prospective 
adopters”), the child has been placed with the prospective adopters, and

(b) no adoption order has been made in relation to the child on the application of the 15

prospective adopters.

(2) The prospective adopters may give notice to the agency or society of their intention not 
to retain the care of the child.

(3) The agency or society may give notice to the prospective adopters of its intention not to 
allow the child to remain in the care of the prospective adopters.20

(4) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 
court which is hearing the application.

(5) Subsection (6) applies where—

(a) notice is given by virtue of subsection (2) or (3), or25

(b) an application for an adoption order made by the prospective adopters is refused 
or withdrawn.

(6) The prospective adopters must, before the expiry of the relevant period, return the child 
to—

(a) the agency or, as the case may be, society, or30

(b) a person nominated by the agency or, as the case may be, society for the purposes 
of this section.

(7) In subsection (6), “relevant period” means—

(a) in the case mentioned in paragraph (a) of subsection (5), the period of 7 days 
beginning with the day on which notice was given,35

(b) in the case mentioned in paragraph (b) of that subsection—

(i) the period of 7 days beginning with the day on which the application was 
refused or withdrawn, or
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(ii) if, before the expiry of the period mentioned in sub-paragraph (i), the court 
makes an order extending that period for a period (not exceeding 6 weeks) 
specified in the order, the period so specified.

(8) A person who fails to return a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 5

or a fine not exceeding level 5 on the standard scale or both.

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be returned to the child’s parent or 
guardian or, as the case may be, the adoption agency or registered adoption society.

Adoption not proceeding: arrangements10

28 Looked after children: adoption not proceeding

(1) This section applies where—

(a) persons (“prospective adopters”) give notice under section 18(2) in relation to a 
child,

(b) the child has a home with the prospective adopters,15

(c) the child was not placed with the prospective adopters in pursuance of 
arrangements made by an adoption agency or a registered adoption society for the 
adoption of the child by the prospective adopters, and

(d) the child is being looked after by a local authority (the “relevant local authority”).

(2) The prospective adopters may give notice to the relevant local authority of their 20

intention not to retain the care of the child.

(3) The authority may give notice to the prospective adopters of its intention not to allow 
the child to remain in the care of the prospective adopters.

(4) Where notice is given by virtue of subsection (2) or (3) the prospective adopters must, 
before the expiry of the period of 7 days beginning with the day on which notice is25

given, deliver the child to—

(a) the authority, or

(b) a person nominated by the authority for the purposes of this section.

(5) If an application for an adoption order in relation to the child has been made by the 
prospective adopters, notice under subsection (3) may be given only with leave of the 30

court which is hearing the application.

(6) If an application for an adoption order in relation to the child is refused or withdrawn, 
the child—

(a) must be delivered to the relevant local authority only if the authority requires it, 
and35

(b) where such a requirement is made, must be delivered before the expiry of the 
period of 7 days beginning with the day on which the requirement is made.

(7) Where an application by the prospective adopters for an adoption order in relation to the 
child has been made but not disposed of, any right of the relevant local authority to 
require the child to be delivered otherwise than by virtue of this section is suspended.40
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(8) A person who fails to deliver a child in contravention of this section commits an offence 
and is liable on summary conviction to imprisonment for a term not exceeding 3 months 
or a fine not exceeding level 5 on the standard scale or both.

(9) The court by which a person is convicted by virtue of subsection (8) may order that the 
child in respect of whom the offence is committed be delivered to the child’s parent or 5

guardian or, as the case may be, the relevant local authority.

(10) In this section “registered adoption society” has the meaning given by section 2(2) of the 
2002 Act.

Contravention of sections 30 to 36 of 2002 Act

29 Contravention of sections 30 to 36 of 2002 Act10

(1) A person who contravenes any of the provisions of the 2002 Act mentioned in 
subsection (2) commits an offence and is liable on summary conviction to imprisonment 
for a term not exceeding 3 months or a fine not exceeding level 5 on the standard scale 
or both.

(2) Those provisions are—15

(a) section 30(1), (2) and (3) (removal of child placed or who may be placed for 
adoption),

(b) sections 32(2)(b), 33(2) and 35(2) (return of child by prospective adopters),

(c) section 34(1) (removal of child in contravention of placement order),

(d) section 36(1) (removal of child in non-agency case), and20

(e) section 36(5) (return of child to parent or guardian).

The making of adoption orders

30 Adoption orders

(1) An adoption order is an order made by the appropriate court on an application under 
section 31 or 32 vesting the parental responsibilities and parental rights in relation to a 25

child in the adopters or adopter.

(2) The court must not make an adoption order unless it considers that it would be better for 
the child that the order be made than not.

(3) An adoption order may contain such terms and conditions as the court thinks fit.

(4) An adoption order may be made in respect of a person aged 18 or over if the application 30

for the order was made when the person was under 18.

(5) An adoption order may be made in respect of a child who is subject to a permanence 
order. 

(6) An adoption order may be made even if the child to be adopted is already an adopted 
child.35

(7) An adoption order may not be made in respect of a person who is or has been—

(a) married, or

(b) a civil partner.
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31 Adoption by certain couples

(1) Where—

(a) each member of a relevant couple is aged 21 or over,

(b) neither member of the couple is a parent of the child to be adopted, and

(c) one of the conditions in subsection (2) is met,5

an adoption order may be made on the application of the couple.

(2) Those conditions are—

(a) that a member of the couple is domiciled in a part of the British Islands,

(b) that each member of the couple has been habitually resident in a part of the British 
Islands for a period of at least one year ending with the date of the application.10

(3) A couple is “relevant” for the purposes of this section if its members are—

(a) persons who are married to each other,

(b) persons who are civil partners of each other,

(c) persons who are living together as if husband and wife in an enduring family 
relationship, or15

(d) persons who are living together as if civil partners in an enduring family 
relationship.

(4) In this section “parent”, in relation to the child to be adopted, means a parent who has 
any parental responsibilities or parental rights in relation to the child.

32 Adoption by one person20

(1) An adoption order may be made on the application of a person (“A”) if—

(a) A is aged 21 or over,

(b) subsection (2), (3), (4) or (5) applies, 

(c) one of the conditions in subsection (6) is met, and

(d) where A is a natural parent of the child to be adopted, subsection (7) applies.25

(2) This subsection applies if A is not a member of a relevant couple.

(3) This subsection applies if—

(a) A and another person (“B”) are a relevant couple,

(b) B is aged 18 or over,

(c) B is a parent of the child to be adopted, and30

(e) B—

(i) is domiciled in a part of the British Islands, or

(ii) has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application.

(4) This subsection applies if—35
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(a) A and B are—

(i) married to each other, or

(ii) civil partners of each other,

(b) B is not a parent of the child to be adopted, and

(c) the court is satisfied that—5

(i) B cannot be found,

(ii) A and B have separated and are living apart and the separation is likely to 
be permanent, or

(iii) B is by reason of ill-health (whether physical or mental) incapable of 
making an application for an adoption order.10

(5) This subsection applies if—

(a) A and B are a relevant couple by virtue of being members of a couple falling 
within paragraph (c) or (d) of subsection (3) of section 31,

(b) B is not a parent of the child to be adopted, and

(c) the court is satisfied that B is by reason of ill-health (whether physical or mental) 15

incapable of making an application for an adoption order.

(6) Those conditions are—

(a) that A is domiciled in a part of the British Islands,

(b) that A has been habitually resident in a part of the British Islands for a period of at 
least one year ending with the date of the application.20

(7) This subsection applies if the court is satisfied that—

(a) the other natural parent is dead,

(b) the other natural parent cannot be found,

(c) by virtue of section 28 of the Human Fertilisation and Embryology Act 1990
(c.37) (disregarding subsections (5A) to (5I) of that section), there is no other 25

parent, or

(d) the exclusion of the other natural parent from the application for adoption is
justified on some other ground.

(8) In subsections (3)(c), (4)(b) and (5)(b), “parent” has the meaning given by section 31(4).

33 Parental etc. consent30

(1) An adoption order may not be made unless one of the five conditions is met.

(2) The first condition is that, in the case of each parent or guardian of the child, the 
appropriate court is satisfied—

(a) that the parent or guardian understands what the effect of making an adoption 
order would be and consents to the making of the order (whether or not the parent 35

or guardian knows the identity of the persons applying for the order), or

(b) that the parent’s or guardian’s consent to the making of the adoption order should 
be dispensed with on one of the grounds mentioned in subsection (2A).
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(2A) Those grounds are—

(a) that the parent or guardian is dead,

(b) that the parent or guardian cannot be found or is incapable of giving consent,

(c) that subsection (2B) or (2C) applies,

(d) that, where neither of those subsections applies, the welfare of the child otherwise5

requires the consent to be dispensed with.

(2B) This subsection applies if the parent or guardian—

(a) has parental responsibilities or parental rights in relation to the child other than 
those mentioned in sections 1(1)(c) and 2(1)(c) of the 1995 Act,

(b) is, in the opinion of the court, unable satisfactorily to—10

(i) discharge those responsibilities, or 

(ii) exercise those rights, and

(c) is likely to continue to be unable to do so.

(2C) This subsection applies if—

(a) the parent or guardian has, by virtue of the making of a relevant order, no parental 15

responsibilities or parental rights in relation to the child, and 

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian.

(2D) In subsection (2C)(a), “relevant order” means a permanence order which does not 
include provision granting authority for the child to whom the order relates to be 20

adopted.

(3) The second condition is that a permanence order granting authority for the child to be 
adopted is in force.

(4) The third condition is that each parent or guardian of the child has consented under 
section 20 of the 2002 Act (advance consent to adoption), has not withdrawn the consent 25

and does not oppose the making of the adoption order.

(5) The fourth condition is that—

(a) the child has been placed for adoption by an adoption agency (within the meaning 
of section 2(1) of the 2002 Act) with the prospective adopters in whose favour the 
adoption order is proposed to be made,30

(b) the child was placed for adoption—

(i) under section 19 of the 2002 Act (placing children with parental consent) 
with the consent of each parent or guardian and the consent of the mother 
was given when the child was at least 6 weeks old, or

(ii) under an order made under section 21 of the 2002 Act (placement orders) 35

and the child was at least 6 weeks old when the order was made, and

(c) no parent or guardian of the child opposes the making of the adoption order.

(6) The fifth condition is that an order under Article 17(1) or 18(1) of the Northern Ireland 
Order (orders declaring children free for adoption) is in force in relation to the child.
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(7) Consent is ineffective for the purposes of subsection (2)(a) if given by the mother less 
than 6 weeks after the child’s birth.

(8) A parent or guardian may not oppose the making of an adoption order under subsection 
(4) or (5) without leave of the court.

(9) The court must not give leave under subsection (8) unless satisfied that there has been a 5

change of circumstances since the consent of the parent or guardian was given or, as the 
case may be, the order under section 21 of the 2002 Act was made.

(10) The withdrawal of—

(a) any consent to the placement of a child for adoption under section 19, or under an 
order under section 21, of the 2002 Act, or10

(b) any consent given under section 20 of that Act,

is ineffective if the consent is given after an application for an adoption order is made.

(11) In subsections (2) and (2A), “parent”, in relation to the child to be adopted, means—

(a) a parent who has any parental responsibilities or parental rights in relation to the 
child, or15

(b) a parent who, by virtue of a permanence order which does not include provision 
granting authority for the child to be adopted, has no such responsibilities or 
rights.

34 Consent of child aged 12 or over

(1) Except where subsection (2) applies, an adoption order may not be made in respect of a 20

child who is aged 12 or over unless the child consents.

(2) This subsection applies where the court is satisfied that the child is incapable of 
consenting to the order.

35 Restrictions on making orders

(1) Except where subsection (2) applies, the court may not hear an application for an 25

adoption order in relation to a child where a previous application falling within 
subsection (3) made in relation to the child by the same persons was refused by any 
court.

(2) This subsection applies where—

(a) in refusing the previous application, the court directed that this section should not 30

apply, or

(b) it appears to the court that, because of a change in circumstances, or for any other 
reason, it is proper to hear the application.

(3) An application falls within this subsection if it is an application for—

(a) an adoption order,35

(b) an adoption order as defined in section 46(1) of the 2002 Act,

(c) an order made, or having effect as if made, under Article 12 of the Northern 
Ireland Order,

(d) an order for adoption made in the Isle of Man,
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(e) an order for adoption made in any of the Channel Islands.

36 Contravention of section 13 no bar to making order

The court may make an adoption order in relation to a child even where it is found that 
the applicants have, as respects the child, contravened section 13.

Effect of order on existing rights etc.5

37 Effect of order on existing rights etc.

(1) Where an adoption order is made on the application of a member of a relevant couple by 
virtue of subsection (3) of section 32, the making of the order—

(a) does not affect any parental responsibilities and parental rights which immediately 
before the making of the order were vested in the other member of the relevant 10

couple,

(b) does not extinguish any duty owed to the child by that other member—

(i) to pay or provide aliment in respect of any period occurring after the 
making of the order,

(ii) to make any payment arising out of parental responsibilities and parental 15

rights in respect of such a period.

(2) Otherwise, the making of an adoption order––

(a) extinguishes any parental responsibilities and parental rights relating to the child 
which immediately before the making of the order were vested in any person,

(b) subject to subsection (4), extinguishes any duty owed to the child immediately 20

before the making of the order—

(i) to pay or provide aliment in respect of any period occurring after the 
making of the order,

(ii) to make any payment arising out of parental responsibilities and parental 
rights in respect of such a period.25

(4) The making of an adoption order does not extinguish a duty arising under a deed or 
agreement—

(a) which constitutes a trust, or

(b) which expressly provides that the duty is not to be extinguished by the making of 
an adoption order.30

(5) An adoption order does not affect parental responsibilities and parental rights so far as 
they relate to any period before the making of the order.

Revocation of supervision requirement

38 Revocation of supervision requirement

(1) Subsection (2) applies where—35

(a) the child to be adopted is subject to a supervision requirement, and
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(b) the appropriate court is satisfied that, were it to make an adoption order in relation 
to the child, compulsory measures of supervision in respect of the child would no 
longer be necessary.

(2) The court must make an order providing that, on the making of the adoption order, the 
supervision requirement ceases to have effect.5

Adoption records

39 Information to be kept about adoptions

The Scottish Ministers may make regulations for or in connection with specifying—

(a) the information which an adoption agency must keep in relation to adoptions, and

(b) the form and manner in which it must keep the information.10

40 Disclosure of information kept under relevant enactment

(1) The Scottish Ministers may by regulations make provision for or in connection with the 
disclosure by adoption agencies to adopted persons and other persons of a description or 
descriptions specified in the regulations of information kept by virtue of a relevant 
enactment.15

(2) Regulations under subsection (1) may in particular include provision—

(a) in circumstances specified in the regulations, conferring discretion on adoption 
agencies as to whether to disclose or withhold information,

(b) specifying conditions which are to apply in relation to the disclosure of 
information, or information of a type so specified, to adopted persons of a 20

description or descriptions so specified,

(c) specifying circumstances in which information should not be disclosed to adopted 
persons of a description or descriptions so specified,

(d) about the review of decisions of adoption agencies in connection with—

(i) the disclosure of information,25

(ii) the conditions applicable to such disclosure.

(3) In this section, “relevant enactment” means—

(a) section 39, or

(b) any other enactment (whether or not in force) which imposes a requirement 
(however expressed) to keep records relating to adoptions.30

CHAPTER 3

STATUS OF ADOPTED CHILDREN

41 Meaning of “adoption” in Chapter 3

(1) In this Chapter, “adoption” means—

(a) adoption by an adoption order,35

(b) adoption by an adoption order as defined in section 46(1) of the 2002 Act,
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(c) adoption by an order made, or having effect as if made, under Article 12 of the 
Northern Ireland Order,

(d) adoption by an order made in the Isle of Man or any of the Channel Islands,

(e) a Convention adoption,

(f) an overseas adoption, or5

(g) an adoption recognised by the law of Scotland and effected under the law of any 
other country;

and related expressions are to be interpreted accordingly.

(2) References in this Chapter to adoption do not include an adoption effected before the 
day on which this Chapter comes into force.10

(3) Any reference in an enactment to an adopted person within the meaning of this Chapter 
includes a reference to an adopted child within the meaning of Part IV of the Adoption 
(Scotland) Act 1978 (c.28).

42 Status conferred by adoption

(1) An adopted person is to be treated in law as if born as the child of the adopters or 15

adopter.

(2) If an adopted person is adopted—

(a) by a relevant couple, or

(b) by virtue of section 32(3), by a member of a relevant couple,

the adopted person is to be treated as the child of the couple concerned.20

(3) An adopted person adopted by virtue of section 32(3) by a member of a relevant couple 
is to be treated in law as not being the child of any person other than the adopter and the 
other member of the couple.

(4) Otherwise, an adopted person is to be treated in law as not being the child of any person 
other than the adopters or adopter.25

(5) Subsections (3) and (4) do not affect any reference in this Act to a person’s natural 
parent or to any other natural relationship.

(6) Subsection (7) applies where, in the case of a person adopted under a Convention 
adoption, the Court of Session is satisfied, on an application under this section—

(a) that under the law of the country in which the adoption was effected the adoption 30

is not a full adoption,

(b) that—

(i) the consents mentioned in Article 4(c) and (d) of the Convention have not 
been given for a full adoption, or

(ii) the United Kingdom is not the receiving State (within the meaning of 35

Article 2 of the Convention), and

(c) that it would be more favourable to the person for a direction to be given under 
that subsection.

(7) The court may direct that subsection (4)—

464



Adoption and Children (Scotland) Bill 23
Part 1—Adoption
Chapter 3—Status of adopted children

(a) is not to apply, or

(b) is not to apply to such extent as may be specified in the direction.

(8) In subsection (6), “full adoption” means an adoption by virtue of which the person falls 
to be treated in law as if the person were not the child of any person other than the 
adopters or adopter.5

(9) This section has effect from the date of the adoption.

(10) Subject to the provisions of this Chapter, this section—

(a) applies for the interpretation of enactments or instruments passed or made before 
as well as after the adoption and so applies subject to any contrary indication, and

(b) has effect as respects things done, or events occurring, on or after the adoption.10

43 Miscellaneous enactments

(1) Subject to subsection (2), section 42 does not apply—

(a) for the purposes of determining the forbidden degrees of consanguinity and 
affinity in respect of the law relating to marriage or to the eligibility of persons to 
register as civil partners of each other, or15

(b) in respect of the crime of incest.

(2) On the making of an adoption order, the adopter and the person adopted are deemed, for 
all time coming, to be within the forbidden degrees in respect of the law relating to 
marriage, to such eligibility and to incest.

(3) Section 42 does not apply for the purposes of any provision of—20

(a) the British Nationality Act 1981 (c.61),

(b) the Immigration Act 1971 (c.77),

(c) any instrument having effect under either of those Acts, or

(d) any other law for the time being in force which determines British citizenship, 
British overseas territories citizenship or British Overseas Citizenship.25

44 Pensions

Section 42 does not affect entitlement to a pension which is payable to or for the benefit 
of a person and is in payment at the time of the person’s adoption.

45 Insurance

(1) Subsections (2) and (3) apply where a child is adopted whose natural parent has effected 30

an insurance with—

(a) a friendly society,

(b) a collecting society, or

(c) an industrial insurance company,

for the payment on the death of the child of money for funeral expenses.35

(2) The rights and liabilities under the policy are by virtue of the adoption transferred to the 
adoptive parents.
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(3) For the purposes of the enactments relating to such societies and companies, the 
adoptive parents are to be treated as the person who took out the policy.

(4) Where the adoption is effected by an order made by virtue of section 32(3), the 
references in subsections (2) and (3) to the adoptive parents are to be read as references 
to the adopter and the other member of the relevant couple.5

46 Succession and inter vivos deeds

Section 42 does not affect the law relating to adopted persons in respect of—

(a) succession to an intestate or testate estate, and

(b) the disposal of property by virtue of an inter vivos deed.

CHAPTER 410

ADOPTION SUPPORT PLANS

Adoption support plans

51 Adoption support plans

(1) This section applies where—

(a) a local authority has, by virtue of section 7A(1), assessed the needs of a person for 15

adoption support services and decides that the provision of such services is called
for in respect of the person, and

(b) the person is a member of a relevant family.

(2) Subject to subsection (4), the authority must prepare an adoption support plan in respect 
of each member of the relevant family.20

(3) An adoption support plan must, in relation to the person it concerns (“the person”)—

(a) specify the needs of the person identified as a result of an assessment carried out 
by virtue of section 7A(1),

(b) record details of the adoption support services the provision of which the authority 
decides is called for by virtue of section 7A(2),25

(c) specify any other needs of the person identified by the authority,

(d) set out how the needs mentioned in paragraphs (a) and (c) may be met by the 
provision of adoption support services,

(e) record details of any previous assessment of needs in respect of the person carried 
out by virtue of section 7A(1),30

(f) record details of any assessment of needs in respect of the person made under 
section 12A(1) of the Social Work (Scotland) Act 1968 (c.49),

(g) where the person has been adopted, record details of any care plan prepared by a 
local authority in respect of the person under regulations made under section 17 of 
the 1995 Act,35

(h) record details of any adoption support services which—

(i) were provided to the person before the plan was prepared, or 

(ii) are being provided to the person when the plan is prepared,
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(i) specify any other matter which, in the opinion of the local authority preparing the 
plan, is relevant to the provision of adoption support services to the person, and

(j) where there is no information to be included in the plan under any of paragraphs 
(a) to (i), record that fact.

(4) The authority may, with the consent of each member of the relevant family aged 12 or 5

over, prepare a single adoption support plan in respect of all members of the relevant
family instead of preparing adoption support plans in respect of each of them.

(5) Subsection (3) applies to a single adoption support plan prepared under subsection (4) as 
if—

(a) for the words “the person it concerns (“the person”)” there were substituted “each 10

member of the relevant family it concerns”,

(b) for the words “the person” in paragraphs (a), (c), (e), (f), (h) and (i) there were 
substituted “each member”,

(c) for the words “the person” in paragraph (g), where they first occur, there were 
substituted “a member of the relevant family”, and15

(d) for the words “the person” in that paragraph, where they second occur, there were 
substituted “that member”.

(6) If in the opinion of the authority a member of the relevant family aged 12 or over is 
incapable of giving consent under subsection (4), the requirement to obtain such consent 
does not apply in relation to the member.20

(7) In this section, “relevant family” means—

(za) a child who is placed for adoption,

(zb) the person or persons with whom a child is placed for adoption,

(a) a child who has been adopted,

(b) the person who has, or persons who have, adopted that child,25

(c) any—

(i) child of a person or persons mentioned in paragraph (zb) or (b),

(ii) other child who has been treated by the person or persons as a child of the 
person or persons,

living in the same household as the person or persons.30

52 Duration

(1) An adoption support plan ceases to have effect on the occurrence of whichever of the 
events in subsection (2) first occurs.

(2) Those events are—

(a) the preparation of a further adoption support plan in respect of the member or, as 35

the case may be, members of the relevant family in relation to whom the adoption 
support plan was prepared,

(b) the date on which an appropriate child reaches the age of 18.

(3) In this section, “appropriate child” means a child—
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(a) who has been placed for adoption, or

(b) who has been adopted,

and who is a member of the relevant family in relation to which, or to any members of 
which, the adoption support plan was prepared.

53 Family member’s right to require review of plan5

(1) This section applies where an adoption support plan is in force in respect of a member of 
a relevant family or, as the case may be, a relevant family.

(2) Subject to subsection (4), the person to whom the plan relates or, as the case may be, a 
member of the relevant family to which the plan relates (in either case, the “relevant 
member”) may, if the relevant member believes the local authority is not complying 10

with any of its obligations mentioned in the plan, require the authority to review the 
plan.

(3) The authority may, in reviewing the plan, carry out a reassessment of the needs of the 
relevant member for adoption support services.

(4) A relevant member (other than the person or persons with whom the child has been 15

placed for adoption or the person who has, or persons who have, adopted the child) may 
not make a requirement under subsection (2) unless, in the opinion of the local authority, 
the member is capable of understanding the need for adoption support services.

(5) After reviewing the plan, the local authority must vary the plan to reflect any changes 
in—20

(a) the needs of any relevant member for adoption support services identified as a 
result of a reassessment of needs made under subsection (3),

(b) the adoption support services the local authority will provide.

(6) In this section, any references to a reassessment of needs of a person include, where no 
assessment has been carried out by virtue of section 7A(1)(a) in relation to the person, 25

references to an assessment of needs of the person.

54 Other cases where authority under duty to review plan

(1) This section applies where an adoption support plan is in force.

(2) The local authority must review the plan—

(a) from time to time, and30

(b) at any time when the authority becomes aware of a change in the circumstances of 
a relevant member.

(3) In reviewing the plan, the authority may make a reassessment of the needs of any 
relevant member.

(4) After reviewing the plan, the authority must vary the plan to reflect any changes in—35

(a) the needs of any relevant member for adoption support services identified as a 
result of a reassessment of needs made under subsection (3),

(b) the adoption support services the local authority will provide.

(5) In this section—
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(a) any references to a reassessment of needs of a person are to be construed in 
accordance with subsection (6) of section 53,

(b) “relevant member” has the same meaning as in that section.

Reassessment

55 Reassessment of needs for adoption support services5

(1) This section applies where an adoption support plan is in force.

(2) Any relevant member aged 12 or over may require the local authority which prepared 
the plan to make a reassessment of the member’s needs for adoption support services.

(3) The authority, having regard to the results of that reassessment, must decide whether the 
needs of the member call for the provision of such services.10

(4) Where the authority decides, by virtue of subsection (3), that the provision of adoption 
support services is called for, the authority must provide the services.

(5) Where the authority provides adoption support services under subsection (4), it must 
vary the adoption support plan to reflect any changes in the services the authority will 
provide.15

(5A) A relevant member (other than the person or persons with whom the child has been 
placed for adoption or the person who has, or persons who have, adopted the child) may 
not require a reassessment to be made under subsection (2) unless, in the opinion of the 
local authority, the member is capable of understanding the need for adoption support 
services.20

(6) Where a local authority is making a reassessment of needs under this section, it must—

(a) do so in such manner as may be prescribed by regulations made by the Scottish 
Ministers, and

(b) have regard to such matters as may be so prescribed.

(7) In this section—25

(a) any references to a reassessment of needs of a person are to be construed in 
accordance with subsection (6) of section 53,

(b) “relevant member” has the same meaning as in that section.

Directions

56 Implementation of plans: directions30

(1) The Scottish Ministers may give directions of a general or specific nature to a local 
authority as to the implementation of adoption support plans.

(2) A direction under subsection (1) may not require an authority—

(a) to provide or, as the case may be, continue to provide, or

(b) withhold provision of,35

a particular adoption support service.

(3) The Scottish Ministers may vary or revoke any direction under subsection (1).
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Guidance

56A Guidance

(1) In preparing or reviewing adoption support plans, a local authority must have regard to 
any guidance issued by the Scottish Ministers.

(2) The Scottish Ministers may vary or revoke any such guidance.5

Regulations

56B Regulations about reviews of adoption support plans

The Scottish Ministers may by regulations make provision for or in connection with 
specifying the way in which reviews of adoption support plans are to be carried out.

CHAPTER 510

REGISTRATION

59 Adopted Children Register and index

(1) The Registrar General must continue to maintain—

(a) a register to be called the Adopted Children Register, and

(b) an index of the Adopted Children Register.15

(2) No entries may be made in the Adopted Children Register other than entries—

(a) directed to be made in it by adoption orders, or

(b) required to be made under schedule 1.

(3) The provisions of the Registration of Births, Deaths and Marriages (Scotland) Act 1965 
(c.49) with regard to the correction of errors in entries apply in relation to entries in the 20

Adopted Children Register as they apply in relation to entries in any register of births.

(4) Schedule 1 (which makes provision about registration of adoptions and the amendment 
of adoption orders) has effect.

60 Searches and extracts

(1) The terms, conditions and regulations as to payment of fees, form and authentication of 25

documents and otherwise applicable under the Registration of Births, Deaths and 
Marriages (Scotland) Act 1965 (c.49) in respect of—

(a) searches in indexes kept by virtue of that Act by the Registrar General, and

(b) the supply from the General Register Office of extracts of entries in the registers 
of births, deaths and marriages,30

apply in respect of searches in the index of the Adopted Children Register and supplies 
of extracts of entries in the Adopted Children Register.

(2) Where a person makes a request in accordance with those terms, conditions and 
regulations (including paying such fee as may be prescribed by those regulations), the 
Registrar General is, if the General Register Office is open for the purpose, to—35

(a) search (or permit the person to search) the index of the Adopted Children 
Register, and
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(b) issue to the person an extract of an entry in the register.

61 Connections between the register and birth records

(1) The Registrar General must make traceable the connection between any entry in the 
register of births which, by virtue of paragraph 2(2) of schedule 1 or any enactment at 
the time in force, has been marked “Adopted” and any corresponding entry in the 5

Adopted Children Register.

(2) Information kept by the Registrar General for the purposes of subsection (1) is not to be 
open to public inspection or search.

(3) The Registrar General may disclose any such information only in accordance with 
subsection (4).10

(4) Information is disclosed in accordance with this subsection if disclosed—

(a) under an order of the Court of Session or a sheriff,

(b) to an adopted person who is aged 16 or over and to whom the information relates, 
or

(c) to a local authority, Board, registered adoption society or relevant adoption 15

society which is providing counselling for any such adopted person.

(5) Where the Registrar General discloses information in accordance with subsection (4)(b), 
the Registrar must inform the adopted person that counselling services are available for 
the person—

(a) if the person is in Scotland, from any local authority in Scotland,20

(b) if the person is in England and Wales, from any local authority in England and 
Wales,

(c) if the person is in Northern Ireland, from any Board,

(d) if the person is in the United Kingdom and the person’s adoption was arranged 
by—25

(i) a registered adoption service, from that service,

(ii) a registered adoption society, from that society, or

(iii) a relevant adoption society, from that society.

(6) Where—

(a) in accordance with subsection (4) information is disclosed to an adopted person 30

who is in Scotland, or

(b) such a person applies for information under—

(i) Schedule 2 to the 2002 Act, or

(ii) Article 54 of the Northern Ireland Order,

any body mentioned in subsection (7) from which the adopted person requests 35

counselling must provide counselling for the person.

(7) Those bodies are—

(a) any local authority in Scotland,

(b) any registered adoption service, or
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(c) any registered adoption society or relevant adoption society in so far as (by virtue 
of section 12(2)) that society is acting as an adoption society in Scotland.

(8) In this section—

“Board” means a Health and Social Services Board established under Article 16 
of the Health and Personal Social Services (Northern Ireland) Order 1972 (S.I. 5

1972/1265),

“local authority”, in relation to England and Wales, means—

(a) any unitary authority, or

(b) any county council so far as it is not a unitary authority,

“relevant adoption society” means an adoption society registered under Article 4 10

of the Northern Ireland Order.

62 Admissibility of extracts as evidence

(1) An extract of an entry in the Adopted Children Register issued by virtue of section 
60(2)(b) is sufficient evidence of the adoption to which it relates.

(2) Where an entry in the Adopted Children Register contains a record of—15

(a) the date of birth, or

(b) the country of the birth,

of the adopted person, an extract of the entry issued by virtue of that section is sufficient 
evidence of that date or, as the case may be, country.

63 Interpretation of Chapter 520

(1) In this Chapter, “Registrar General” means the Registrar General of Births, Deaths and 
Marriages for Scotland.

(2) Any register, index or record maintained by virtue of section 59 or 61 or schedule 1 may 
be maintained in any form that the Registrar General considers appropriate.

(3) References (however expressed) to entries in such a register, or to their amendment, 25

cancellation or marking, are to be read accordingly.

CHAPTER 6

ADOPTIONS WITH A FOREIGN ELEMENT

Restrictions on movement of children

64 Restriction on bringing children into the United Kingdom30

(1) This section applies where a person who is habitually resident in the British Islands (the 
“British resident”)—

(a) brings, or causes another to bring, a child who is habitually resident outwith the 
British Islands into the United Kingdom for the purpose of adoption by the British 
resident, or35
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(b) at any time brings, or causes another to bring, into the United Kingdom a child 
adopted by the British resident under an external adoption effected within the 
period of 12 months ending with that time.

(2) In subsection (1), the references to adoption, or a child adopted, by the British resident 
include a reference to adoption, or a child adopted, by the British resident and another 5

person.

(3) This section does not apply if the child is intended to be adopted under a Convention 
adoption order.

(4) An external adoption means an adoption, other than a Convention adoption, of a child 
effected under the law of any country or territory outwith the British Islands, whether or 10

not the adoption is—

(a) an adoption within the meaning of Chapter 3, or

(b) a full adoption (as defined in section 42(8)).

(5) Regulations may require a person intending to bring, or to cause another to bring, a child 
into the United Kingdom in circumstances where this section applies—15

(a) to apply to an adoption agency in the prescribed manner for an assessment of the 
person’s suitability to adopt the child, and

(b) to give the agency any information it may require for the purpose of the 
assessment.

(6) Regulations may require prescribed conditions to be met in respect of a child brought 20

into the United Kingdom in circumstances where this section applies.

(7) In relation to a child brought into the United Kingdom for adoption in circumstances 
where this section applies, regulations may provide for any provision of Chapter 2 to 
apply with modifications or not to apply.

(8) Regulations may provide for this section not to apply if—25

(a) the adopters or, as the case may be, prospective adopters of the child in question 
are—

(i) natural parents,

(ii) natural relatives, or 

(iii) guardians,30

of the child (or one of them is), or

(b) the British resident in question is a step-parent of the child,

and any prescribed conditions are met.

(9) On the occasion of the first exercise of the power to make regulations under subsection 
(8)—35

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations.

(10) In this section, “prescribed” means prescribed by regulations and “regulations” means 40

regulations made by the Scottish Ministers.
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65 Preliminary order where child to be adopted abroad

(1) The appropriate court may, on an application by persons (“the prospective adopters”) 
who the court is satisfied intend to adopt a child under the law of a country or territory 
outwith the British Islands, make an order vesting parental responsibilities and parental 
rights in relation to the child in the prospective adopters.5

(2) If the court is satisfied that the prospective adopters would meet the requirements as to 
domicile, or habitual residence, in Scotland which they would require to meet if an 
adoption order were to be made on their application, the court may not make an order 
under this section.

(3) An order under this section may not be made unless any requirements prescribed by 10

regulations by the Scottish Ministers are satisfied.

(4) An application for an order under this section may not be made unless at all times during 
the period of 10 weeks immediately preceding the application the child’s home was with 
the prospective adopters.

(5) Section 37 has effect in relation to an order under this section as it has effect in relation 15

to adoption orders.

(6) The Scottish Ministers may by regulations provide for any provision of this Act which 
relates to adoption orders to apply, with or without modifications, to orders under this 
section.

66 Restriction on removal of children for adoption outwith Great Britain20

(1) A person who takes or sends a protected child out of Great Britain to any place outwith 
the British Islands with a view to the adoption of the child by any person commits an 
offence.

(2) A person who makes or takes part in any arrangements for transferring the care of a 
protected child to another person, knowing that the other person intends to take or send 25

the child out of Great Britain in circumstances which would constitute an offence under 
subsection (1), commits an offence.

(3) No offence is committed under subsection (1) if the child is taken or sent out of Great 
Britain under the authority of an order under—

(a) section 65,30

(b) section 84 of the 2002 Act, or

(c) Article 57 of the Northern Ireland Order.

(4) A person is deemed to take part in arrangements for transferring the care of a child to 
another person for the purpose mentioned in subsection (2) if the person—

(a) facilitates the placing of the child in the care of the other person,35

(b) initiates or takes part in negotiations the purpose or effect of which is—

(i) the making of such arrangements, or

(ii) the conclusion of an agreement to transfer the care of the child,

for the purpose mentioned in that subsection, or

(c) causes any person to initiate or take part in any such negotiations.40
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(5) The Scottish Ministers may by regulations provide for subsections (1) to (3) to apply 
with modifications, or not to apply, if—

(a) the prospective adopters are––

(i) parents, 

(ii) relatives, or 5

(iii) guardians,

of the child (or one of them is), or

(b) the prospective adopter is a step-parent of the child,

and any conditions prescribed by the regulations are met.

(6) On the occasion of the first exercise of the power to make regulations under subsection 10

(5)—

(a) the regulations must not be made unless a draft of the regulations has been 
approved by a resolution of the Scottish Parliament, and

(b) accordingly section 109(4) does not apply to the statutory instrument containing 
the regulations.15

(7) In any proceedings under this section—

(a) a report by a British consular officer or a deposition made before, and 
authenticated under the signature of, such an officer is (if proved that the officer 
or deponent cannot be found in the United Kingdom) sufficient evidence of the 
matters stated in the report or deposition, and20

(b) it is not necessary to prove the signature or official character of the person who 
bears to have signed the report or deposition.

(8) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both.25

(9) In subsections (1) and (2), “protected child” means a child who is––

(a) habitually resident in the United Kingdom, or 

(b) a Commonwealth citizen.

67 Regulations under section 64: offences

(1) If a person brings, or causes another to bring, a child into the United Kingdom at any30

time in circumstances where section 64 applies, the person commits an offence—

(a) if the person has not complied with any requirement imposed by virtue of 
subsection (5) of that section, or

(b) if the person has not met any condition which the person is required to meet by 
virtue of subsection (6) of that section,35

before that time, or before any later time which may be prescribed by regulations made 
by the Scottish Ministers.

(2) A person who commits an offence under subsection (1) is liable—
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(a) on summary conviction to imprisonment for a term not exceeding 6 months or a 
fine not exceeding the statutory maximum or both,

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months, 
or a fine or both.

Adoptions from abroad: special restrictions5

68 Declaration of special restrictions on adoptions from abroad

(1) This section applies if the Scottish Ministers have reason to believe that, because of 
practices taking place in a country or territory outwith the British Islands (the “relevant 
country”) in connection with the adoption of children, it would be contrary to public 
policy to further the bringing of children into the United Kingdom in the cases 10

mentioned in subsection (2).

(2) Those cases are—

(a) that a British resident wishes to bring, or cause another to bring, a child who is not 
a British resident into the United Kingdom for the purpose of adoption by the 
British resident and, in connection with the proposed adoption, there have been, or 15

would have to be, proceedings in the relevant country or dealings with authorities 
or agencies there, or

(b) that a British resident wishes to bring, or cause another to bring, into the United 
Kingdom a child adopted by the British resident under an adoption effected, 
within the period of 12 months ending with the date of the bringing in, under the 20

law of the relevant country.

(3) The Scottish Ministers may by order declare, in relation to any relevant country, that 
special restrictions are to apply for the time being in relation to the bringing in of 
children in the cases mentioned in subsection (2).

(4) The Scottish Ministers must, as respects each relevant country in relation to which such 25

a declaration has effect for the time being (a “restricted country”), publish reasons for 
making the declaration in relation to the country.

(5) The Scottish Ministers must publish a list of restricted countries (“the restricted list”) 
and keep the list up to date.

(6) The reasons and the restricted list are to be published in whatever way the Scottish 30

Ministers think appropriate for bringing them to the attention of adoption agencies and 
members of the public.

(7) In this section, “British resident” means a person habitually resident in the British 
Islands.

(8) Any reference in this section to adoption by a British resident includes adoption by a 35

British resident and another person.

69 Review

(1) The Scottish Ministers must keep under review, in relation to each restricted country, 
whether it should continue to be a restricted country.
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(2) If the Scottish Ministers determine, in relation to a restricted country, that there is no 
longer a reason to believe what is mentioned in subsection (1) of section 68, they must 
by order revoke the order containing the declaration made in relation to it under 
subsection (3) of that section.

(3) In this section, “restricted country” has the same meaning as in section 68.5

70 The special restrictions

(1) The special restrictions mentioned in subsection (3) of section 68 are that the Scottish 
Ministers are not to take any step which they might otherwise have taken in connection 
with furthering the bringing of a child into the United Kingdom in the cases mentioned 
in subsection (2) of that section (whether or not that step is provided for by virtue of any 10

enactment).

(2) Nothing in subsection (1) prevents the Scottish Ministers from taking those steps if, in 
any particular case, the prospective adopters or, as the case may be, the adopters satisfy 
the Scottish Ministers that they should take those steps despite the special restrictions.

(3) The Scottish Ministers may make regulations providing for—15

(a) the procedure to be followed by them in determining whether or not they are 
satisfied as mentioned in subsection (2),

(b) matters which they are to take into account when making such a determination 
(whether or not they also take other matters into account).

71 Imposition of extra conditions in certain cases20

(1) The Scottish Ministers may make regulations providing—

(a) for them to specify in the restricted list, in relation to any restricted country, a step 
which is not otherwise provided for by virtue of any enactment but which, by 
virtue of the arrangements between the United Kingdom and that country, the 
Scottish Ministers normally take in connection with the bringing in of a child 25

where that country is concerned, and

(b) that, if such a step has been so specified in relation to a restricted country, one or 
more conditions specified in the regulations are to be met in respect of a child 
brought into the United Kingdom in either of the cases mentioned in section 68(2)
(reading the reference there to the “relevant country” as being to the restricted 30

country in question).

(2) Those conditions are in addition to any provided for by virtue of—

(a) section 64, or

(b) any other enactment.

(3) A person who brings, or causes another to bring, a child into the United Kingdom 35

commits an offence if the person has not met any condition which the person is required 
to meet by virtue of subsection (1)(b).

(4) Subsection (3) does not apply if the step specified in the restricted list in relation to any 
country had already been taken before the publication of the restricted list.

(5) A person who commits an offence under subsection (3) is liable—40
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(a) on summary conviction to imprisonment for a term not exceeding 6 months or a
fine not exceeding the statutory maximum or both,

(b) on conviction on indictment to imprisonment for a term not exceeding 12 months 
or a fine or both.

(6) In this section, “restricted country” and “restricted list” have the same meanings as in 5

section 68.

Charging

72 Power to charge

(1) This section applies to adoptions to which—

(a) section 64 applies, or10

(b) regulations made under section 1 of the Adoption (Intercountry Aspects) Act 1999 
(c.18) apply.

(2) The Scottish Ministers may charge a fee to adopters for services provided or to be 
provided by them in relation to adoptions to which this section applies.

(3) The Scottish Ministers may determine the level of fee as they see fit and may, in 15

particular—

(a) charge a flat fee or charge different fees in different cases or descriptions of case,

(b) in any case or description of case, waive a fee.

(4) The Scottish Ministers must secure that, taking one financial year with another, the 
income from fees under this section does not exceed the total cost to them of providing 20

the services in relation to which the fees are imposed.

(5) In this section, “financial year” means a period of 12 months ending with 31 March.

(6) Any references in this section—

(a) to adoptions include prospective adoptions, and

(b) to adopters include prospective adopters.25

Overseas adoptions etc.

73 Meaning of “overseas adoption”

(1) In this Act, “overseas adoption”—

(a) means an adoption of a description specified in regulations made by the Scottish 
Ministers (being a description of adoptions effected under the law of any country 30

or territory outwith the British Islands), but

(b) does not include a Convention adoption.

(2) The Scottish Ministers may by regulations prescribe the requirements that ought to be 
met by an adoption of any description effected after the coming into force of the 
regulations for it to be an overseas adoption for the purposes of this Act.35
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(3) At any time when regulations under subsection (2) are in force, the Scottish Ministers 
must exercise their power under subsection (1) so as to secure that adoptions of any 
description effected after the coming into force of the regulations are not overseas 
adoptions for the purposes of this Act if they consider that such adoptions are not likely, 
within a reasonable time, to meet the requirements prescribed under subsection (2).5

(4) Regulations under subsection (1) may contain provision as to the manner in which 
evidence of any overseas adoption may be given.

(5) In this section, “adoption” means the adoption of a child or of a person who was a child 
at the time the adoption was applied for.

74 Annulment and recognition10

(1) The Court of Session may, on an application under this subsection, by order annul a 
Convention adoption or a Convention adoption order on the ground that the adoption or, 
as the case may be, order is contrary to public policy.

(2) The Court of Session may, on an application under this subsection—

(a) order that an overseas adoption or a determination is to cease to be valid in Great 15

Britain on the ground that the adoption or, as the case may be, determination is 
contrary to public policy or that the authority which purported to authorise the 
adoption or make the determination was not competent to entertain the case,

(b) decide the extent, if any, to which a determination has been affected by a 
subsequent determination.20

(3) The Court of Session may, in any proceedings in that court, decide that an overseas 
adoption or a determination is, for the purposes of those proceedings, to be treated as 
invalid in Great Britain on either of the grounds mentioned in subsection (2)(a).

(4) An order or decision of the High Court on an application under section 89(2) of the 2002 
Act is to be recognised and to have effect as if it were an order or decision of the Court 25

of Session on an application under subsection (2).

(5) Except as provided by this section, the validity of a Convention adoption, a Convention 
adoption order, an overseas adoption or a determination is not to be questioned in 
proceedings in any court in Scotland.

(6) In this section “determination” means such a determination as is mentioned in section 30

76.

75 Section 74: supplementary provision

(1) Any application for—

(a) an order under section 74, or

(b) a decision under subsection (2)(b) of that section,35

is to be made in the manner prescribed in regulations made by the Scottish Ministers and 
within such period as may be so prescribed.

(2) No application is to be made under section 74(1) in respect of an adoption unless 
immediately before the application is made—

(a) the person adopted was habitually resident in Scotland, or40
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(b) the persons on whose application the adoption order was made were habitually 
resident there.

(3) In deciding in pursuance of section 74 whether such an authority as is mentioned in 
section 76 was competent to hear a particular case, a court is to be bound by any finding 
of fact made by the authority and stated by the authority to be so made for the purpose 5

of determining whether the authority was competent to hear the case.

76 Effect of determinations and orders made outwith Scotland

(1) Subsection (2) applies where—

(a) an authority of a Convention country (other than the United Kingdom) having 
power under the law of that country—10

(i) to authorise, or review the authorisation of, a Convention adoption, or

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order, or

(b) an authority of a relevant territory having power under the law of that territory—

(i) to authorise, or review the authorisation of, a Convention adoption or an 15

adoption effected in that territory, or

(ii) to give or review a decision revoking or annulling such an adoption or a 
Convention adoption order, 

makes a determination (“the relevant determination”) in the exercise of that power.

(2) Subject to section 74 and any subsequent determination having effect under this 20

subsection, the relevant determination has effect in Scotland for the purpose of effecting, 
confirming or terminating the adoption in question or confirming its termination as the 
case may be.

(2A) In subsection (1), “relevant territory” means—

(a) any of the Channel Islands,25

(b) the Isle of Man, or

(c) any British overseas territory (within the meaning of the British Nationality Act 
1981 (c.61)).

(2B) Section 37 applies in relation to an order under Article 17 (freeing child for adoption 
with parental agreement) or 18 (freeing child for adoption without parental agreement) 30

of the Northern Ireland Order as if it were an adoption order.

(3) Sections 37(2) to (4) and 45 apply in relation to a child who is the subject of an order 
which—

(a) is similar to an order under section 65, and

(b) is made (whether before or after this Act has effect) in a part of the British Islands,35

as those sections apply in relation to a child who is the subject of an adoption order.
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CHAPTER 7

MISCELLANEOUS

Adoption allowances

77 Adoption allowances schemes

(1) Subject to subsection (3), an adoption agency which is—5

(a) a local authority must, within such period after the coming into force of this 
section as the Scottish Ministers may by order direct, prepare an adoption 
allowances scheme,

(b) a registered adoption service may prepare such a scheme.

(2) An adoption allowances scheme is a scheme for or in connection with the payment by 10

the agency of allowances to any person who has adopted, or intends to adopt, a child in 
any case where arrangements for the adoption were made or, as the case may be, are to 
be made by the agency.

(3) The Scottish Ministers may by regulations make provision for or in connection with 
adoption allowances schemes.15

(4) Regulations under subsection (3) may in particular make provision for or in connection 
with specifying—

(a) the procedure to be followed by an agency in determining whether a person 
should be paid an allowance,

(b) the circumstances in which an allowance may be paid,20

(c) the factors to be taken into account in determining the amount of an allowance,

(d) the procedure for review, variation and termination of allowances,

(e) the information about allowances which is to be supplied by an agency to a person 
who intends to adopt a child, and

(f) the procedure to be followed by an agency in preparing, modifying or revoking an 25

adoption allowances scheme.

Prohibited payments

13 Prohibition of certain payments

(1) This section applies to any payment (other than an excepted payment) which is made to 
any person for or in consideration of—30

(a) the adoption by that person of a child,

(b) the giving by that person of any consent required in connection with the adoption 
of a child,

(c) the transfer by that person of the care of a child with a view to the adoption of the 
child, or35

(d) the making by that person of any arrangements for the adoption of a child.

(2) Any person who—

(a) makes any payment to which this section applies,
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(b) agrees or offers to make any such payment,

(c) receives, or agrees to receive, any such payment, or 

(d) attempts to obtain any such payment,

commits an offence.

(3) A person who commits an offence under subsection (2) is liable on summary conviction 5

to imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on 
the standard scale or both.

(4) Where a person is convicted of an offence under subsection (2), the court may, without 
prejudice to any power which it has to make any other order in relation to the child as 
respects whom the offence was committed, order the child to be removed to a place of 10

safety until—

(a) the child can be returned to the child’s parent or guardian, or

(b) other arrangements can be made for the child.

(5) In this section—

“payment” includes reward,15

“place of safety” has the meaning given by section 93(1) of the 1995 Act.

14 Excepted payments

(1) A payment is an excepted payment if it is made by virtue of, or in accordance with,
provision made by virtue of this Act, the 2002 Act or the Northern Ireland Order.

(2) A payment is an excepted payment if—20

(a) it is made to an adoption agency by—

(i) a parent or guardian of the child, or

(ii) a person who adopts, or proposes to adopt, a child,

in respect of expenses reasonably incurred by the agency in connection with the 
adoption, or proposed adoption, of the child,25

(b) it is made in respect of any legal or medical expenses incurred or to be incurred by 
any person in connection with an application which the person has made, or 
proposes to make, for an adoption order or an order under section 65,

(c) it is authorised by the court to which an application for an adoption order is made,

(d) it is made by an adoption agency to another adoption agency in consideration of 30

placing the child for adoption, 

(e) it is made by an adoption agency to a voluntary organisation for the time being 
approved for the purposes of this paragraph by the Scottish Ministers as a fee for 
the services of the organisation in putting the agency in touch with another 
adoption agency with a view to the making of arrangements between the adoption 35

agencies for the adoption of a child.

(3) In this section, “payment” includes reward.
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Disclosure of medical information about parents

78 Disclosure of medical information about parents of child

(1) The Scottish Ministers may by regulations make provision for or in connection with 
disclosure of information about the health of the natural parents of a child who is to be, 
may be or has been adopted (“the relevant child”).5

(2) In making regulations under subsection (1), the Scottish Ministers must secure that a 
person to whom information is disclosed by virtue of the regulations has a duty of 
confidentiality in relation to the information.

(3) Notwithstanding subsection (2), regulations under subsection (1) may include provision 
enabling a person to whom information is disclosed by virtue of the regulations, in such 10

circumstances and to such an extent as may be specified in the regulations, to disclose 
the information to—

(a) the relevant child,

(b) persons who are to or may adopt, or have adopted, the relevant child.

(4) Regulations under subsection (1) may, in particular, include provision for or in 15

connection with specifying—

(a) the descriptions of person by whom, and to whom, information may be disclosed,

(b) the circumstances in which information may be disclosed,

(c) the type of information which may, or may not, be disclosed,

(d) the circumstances in which consent to disclosure of information need not be 20

obtained,

(e) the processing of information by a person to whom information is disclosed.

(5) In subsection (4)(e), “processing” has the same meaning as in section 1(1) of the Data 
Protection Act 1998 (c.28).

Restrictions on arranging adoptions and placing for adoption25

11 Restriction on arranging adoptions and placing children

(1) Subject to subsection (1A), a person other than an adoption agency who—

(a) makes arrangements for the adoption of a child, or

(b) places a child for adoption,

commits an offence.30

(1A) Subsection (1) does not apply if the person proposing to adopt the child or, as the case 
may be, the person with whom the child is placed is—

(a) a parent of the child,

(b) any other relative of the child, or

(c) where a parent of the child is a member of a relevant couple, the other member of 35

the couple.

(3) A person who receives a child placed in contravention of subsection (1) knowing that 
the placement is with a view to the person’s adopting the child commits an offence.
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(4) A person who takes part in the management or control of a body of persons—

(a) which exists wholly or partly for the purpose of making arrangements for the 
adoption of children, and

(b) which is not an adoption agency,

commits an offence.5

(5) A person who commits an offence under this section is liable on summary conviction to 
imprisonment for a term not exceeding 3 months or a fine not exceeding level 5 on the 
standard scale or both.

(6) In any proceedings for an offence under subsection (4), proof of—

(a) things done, or10

(b) words written, spoken or published,

by any person taking part in the management or control of the body of persons, or in 
making arrangements for the adoption of children on behalf of the body, is sufficient 
evidence of the purpose for which that body exists.

(7) It is immaterial whether the actions mentioned in paragraphs (a) and (b) of subsection 15

(6) are carried out in the presence of a party to the proceedings.

12 Adoption societies which are not registered adoption services

(1) Subsection (2) applies where—

(a) an adoption society is—

(i) a registered adoption society, or20

(ii) registered as respects Northern Ireland under Part III of the Health and 
Personal Social Services (Quality, Improvement and Regulation) (Northern 
Ireland) Order 2003 (S.I. 2003/431), and

(b) the society is not a registered adoption service.

(2) Except to the extent that the society considers it necessary to do so in the interests of a 25

person mentioned in section 3(1) of that Act or, as the case may be, Article 3 of the 
Northern Ireland Order, it must not act as an adoption society in Scotland.

Effect of orders, and placing for adoption, under 2002 Act

81 Effect of certain orders made in England and Wales

(1) An adoption order (within the meaning of section 46(1) of the 2002 Act) has effect in 30

Scotland as it has in England and Wales but as if any reference to the parental 
responsibility for the child were to the parental responsibilities and parental rights in 
relation to the child.

(2) An order made under section 21 of that Act (placement orders), and the variation or 
revocation of such an order under section 23 or 24 of that Act, have effect in Scotland as 35

they have in England and Wales but as if any reference to the parental responsibility for 
the child were to the parental responsibilities and parental rights in relation to the child.
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82 Effect of placing for adoption etc. under 2002 Act

(1) If––

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or

(b) an adoption agency is authorised to place a child for adoption under that section,5

sections 25 (parental responsibility) and 28(2) to (4) (further consequences of 
placement) of that Act have effect in Scotland as they have in England and Wales but 
with the modifications specified in subsection (2).

(2) Those modifications are—

(a) in section 25, any reference to the parental responsibility for the child is to be read 10

as a reference to the parental responsibilities and parental rights in relation to the 
child, and

(b) in section 28(2), the reference to the court is to be read as a reference to the 
appropriate court.

83 Further consequences of placement and placement orders15

(1) Subsection (2) applies where—

(a) a child is placed for adoption under section 19 of the 2002 Act (placing children 
with parental consent), or

(b) an adoption agency is authorised to place a child for adoption under that section.

(2) No order under subsection (1) of section 11 of the 1995 Act (court orders relating to 20

parental responsibilities etc.) of a kind mentioned in subsection (2)(c) (residence orders) 
of that section may be made in respect of the child.

(3) On the making of an order under section 21 of the 2002 Act (a “placement order”) in 
respect of a child, any order under subsection (1) of section 11 of the 1995 Act of a kind 
mentioned in subsection (2)(c) to (f) (residence orders, contact orders, specific issue 25

orders and interdicts in relation to parental responsibilities) of that section in respect of 
the child ceases to have effect.

(4) Where a placement order is in force—

(a) no such order as is mentioned in subsection (3) of this section, and 

(b) no order under section 55 of the 1995 Act (child assessment orders),30

may be made in respect of the child. 

PART 2

PERMANENCE ORDERS

The making of permanence orders

83A Permanence orders35

(1) The appropriate court may, on the application of a local authority, make a permanence 
order in respect of a child.

(2) A permanence order is an order consisting of—
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(a) the mandatory provision,

(b) such of the ancillary provisions as the court thinks fit, and

(c) if the conditions in section 83D are met, provision granting authority for the child 
to be adopted.

(3) In making a permanence order in respect of a child, the appropriate court must secure 5

that each parental responsibility and parental right in respect of the child vests in a 
person.

83B Permanence orders: mandatory provision

(1) The mandatory provision is provision vesting in the local authority for the appropriate 
period—10

(a) the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act (provision of 
guidance appropriate to child’s stage of development) in relation to the child, and

(b) the right mentioned in section 2(1)(a) of that Act (regulation of child’s residence) 
in relation to the child.

(2) In subsection (1) “the appropriate period” means—15

(a) in the case of the responsibility referred to in subsection (1)(a), the period 
beginning with the making of the permanence order and ending with the day on 
which the child reaches the age of 18,

(b) in the case of the right referred to in subsection (1)(b), the period beginning with 
the making of the permanence order and ending with the day on which the child 20

reaches the age of 16.

83C Permanence orders: ancillary provisions

(1) The ancillary provisions are provisions—

(a) vesting in the local authority for the appropriate period—

(i) such of the parental responsibilities mentioned in section 1(1)(a), (b)(i) and 25

(d) of the 1995 Act, and

(ii) such of the parental rights mentioned in section 2(1)(b) and (d) of that Act,

in relation to the child as the court considers appropriate,

(b) vesting in a person other than the local authority for the appropriate period—

(i) such of the parental responsibilities mentioned in section 1(1) of that Act, 30

and

(ii) such of the parental rights mentioned in section 2(1)(b) to (d) of that Act,

in relation to the child as the court considers appropriate,

(c) extinguishing any parental responsibilities which, immediately before the making 
of the order, vested in a parent or guardian of the child, and which—35

(i) by virtue of section 83B(1)(a) or paragraph (a)(i), vest in the local 
authority, or

(ii) by virtue of paragraph (b)(i), vest in a person other than the authority,

486



Adoption and Children (Scotland) Bill 45
Part 2—Permanence orders

(d) extinguishing any parental rights in relation to the child which, immediately 
before the making of the order, vested in a parent or guardian of the child, and 
which—

(i) by virtue of paragraph (a)(ii), vest in the local authority, or

(ii) by virtue of paragraph (b)(ii), vest in a person other than the authority,5

(e) specifying such arrangements for contact between the child and any other person 
as the court considers appropriate and to be in the best interests of the child, and

(f) determining any question which has arisen in connection with—

(i) any parental responsibilities or parental rights in relation to the child, or

(ii) any other aspect of the welfare of the child.10

(2) In subsection (1), “the appropriate period” means—

(a) in the case of the responsibility mentioned in section 1(1)(b)(ii) of the 1995 Act, 
the period beginning with the making of the permanence order and ending with 
the day on which the child reaches the age of 18,

(b) in any other case, the period beginning with the making of the permanence order 15

and ending with the day on which the child reaches the age of 16.

83D Order granting authority for adoption: conditions

(1) The conditions referred to in section 83A(2)(c) are—

(a) that the local authority has, in the application for the permanence order, requested 
that the order include provision granting authority for the child to be adopted,20

(b) that the court is satisfied that the child has been, or is likely to be, placed for 
adoption,

(c) that, in the case of each parent or guardian of the child, the court is satisfied—

(i) that the parent or guardian understands what the effect of making an 
adoption order would be and consents to the making of such an order in 25

relation to the child, or

(ii) that the parent’s or guardian’s consent to the making of such an order 
should be dispensed with on one of the grounds mentioned in subsection 
(2),

(d) that the court considers that it would be better for the child if it were to grant 30

authority for the child to be adopted than if it were not to grant such authority.

(2) Those grounds are––

(a) that the parent or guardian is dead,

(b) that the parent or guardian cannot be found or is incapable of giving consent,

(c) that subsection (3) or (4) applies,35

(d) that, where neither of those subsections applies, the welfare of the child otherwise 
requires the consent to be dispensed with.

(3) This subsection applies if the parent or guardian—

(a) has parental responsibilities or parental rights in relation to the child other than 
those mentioned in sections 1(1)(c) and 2(1)(c) of the 1995 Act,40
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(b) is, in the opinion of the court, unable satisfactorily to—

(i) discharge those responsibilities, or

(ii) exercise those rights, and

(c) is likely to continue to be unable to do so.

(4) This subsection applies if—5

(a) the parent or guardian has, by virtue of the making of a permanence order which 
does not include provision granting authority for the child to be adopted, no 
parental responsibilities or parental rights in relation to the child, and

(b) it is unlikely that such responsibilities will be imposed on, or such rights given to, 
the parent or guardian.10

(5) In subsections (1)(c) and (2), “parent”, in relation to the child in respect of whom the 
permanence order is to be made, means—

(a) a parent who has any parental responsibilities or parental rights in relation to the 
child, or

(b) a parent who, by virtue of a permanence order which does not include provision 15

granting authority for the child to be adopted, has no such responsibilities or 
rights.

85 Conditions and considerations applicable to making of order

(1) Except where subsection (2) applies, a permanence order may not be made in respect of 
a child who is aged 12 or over unless the child consents.20

(2) This subsection applies where the court is satisfied that the child is incapable of 
consenting to the order.

(3) The court may not make a permanence order in respect of a child unless it considers that 
it would be better for the child that the order be made than that it should not be made.

(4) In considering whether to make a permanence order and, if so, what provision the order 25

should make, the court is to regard the need to safeguard and promote the welfare of the 
child throughout childhood as the paramount consideration.

(5) Before making a permanence order, the court must—

(a) after taking account of the child’s age and maturity, so far as is reasonably 
practicable—30

(i) give the child the opportunity to indicate whether the child wishes to 
express any views, and

(ii) if the child does so wish, give the child the opportunity to express them,

(b) have regard to—

(i) any such views the child may express, 35

(ii) the child’s religious persuasion, racial origin and cultural and linguistic 
background, and

(iii) the likely effect on the child of the making of the order, and

(c) be satisfied that—
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(i) there is no person who has the right mentioned in subsection (1)(a) of 
section 2 of the 1995 Act to have the child living with the person or 
otherwise to regulate the child’s residence, or

(ii) where there is such a person, the child’s residence with the person is, or is 
likely to be, seriously detrimental to the welfare of the child.5

(6) A child who is aged 12 or over is presumed to be of sufficient age and maturity to form 
a view for the purposes of subsection (5)(a).

85A Child in respect of whom order may be made

(1) A permanence order may be made in respect of a child who is an adopted child.

(2) A permanence order may not be made in respect of a child who is or has been—10

(a) married,

(b) a civil partner.

86 Representations

(1) In any proceedings relating to an application for a permanence order, the appropriate 
court must permit any person mentioned in subsection (2) who wishes to make 15

representations to the court to do so.

(2) Those persons are—

(a) the local authority making the application,

(b) the child or the child’s representative,

(c) any person who has parental responsibilities or parental rights in relation to the 20

child,

(d) any other person who claims an interest.

Effect of order on existing parental right

86A Effect of order on existing parental right

The making of a permanence order extinguishes the parental right mentioned in 25

subsection (1)(a) of section 2 of the 1995 Act of—

(a) a parent of the child in respect of whom the order is made,

(b) a guardian of such a child,

which, immediately before the making of the order, vested in the parent or, as the case 
may be, guardian.30

Effect of order on existing orders

87 Effect of order on existing orders

(1) This section applies where—

(a) parental responsibilities or parental rights in relation to a child vest in a person by 
virtue of—35

(ii) a permanence order, or 
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(iii) an order under section 11 of the 1995 Act (court orders relating to parental 
responsibilities etc.),

(“the existing order”), and

(b) the appropriate court intends to make a permanence order (“the new order”) as 
respects the child.5

(2) On the making of the new order, the existing order is revoked.

(3) In making the new order, the court must secure that the parental responsibilities or 
parental rights vesting by virtue of the existing order vest in a person under the new 
order.

Revocation of supervision requirement10

87A Revocation of supervision requirement

(1) Subsection (2) applies where—

(a) the child in respect of whom a permanence order is to be made is subject to a 
supervision requirement, and

(b) the appropriate court is satisfied that, were it to make a permanence order in 15

respect of the child, compulsory measures of supervision in respect of the child 
would no longer be necessary.

(2) The court must make an order providing that, on the making of the permanence order, 
the supervision requirement ceases to have effect.

Precedence20

87B Precedence of court orders and supervision requirements over order

(1) Subsection (2) applies where a local authority has, by virtue of a permanence order, 
parental responsibilities or parental rights in relation to a child.

(2) The local authority must not act in any way which would be incompatible with—

(a) any other court order of which the authority is aware relating to the child or the 25

child’s property,

(b) any supervision requirement to which the child is subject.

Exercise of parental right under order

88A Exercise of parental right under order

(1) Subsection (2) applies where—30

(a) two or more persons have a parental right in relation to a child, and

(b) by virtue of paragraph (a) or (b) of subsection (1) of section 83C, the right vests in 
one of them or, as the case may be, two or more of them.

(2) Each of the persons mentioned in subsection (1)(a) may exercise the right without the 
consent of the other or, as the case may be, any of the others.35

(3) Subsection (2) does not apply where an order vesting the right, or regulating its exercise, 
provides otherwise.
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Variation

89 Variation of ancillary provisions in order 

(1) This section applies where a permanence order which includes ancillary provisions is in 
force.

(2) The appropriate court may, on an application by a person mentioned in subsection (3), 5

vary such of the ancillary provisions as the court considers appropriate.

(3) Those persons are—

(a) the local authority on whose application the permanence order was made,

(b) if the child in respect of whom the order was made is—

(i) aged 12 or over, or10

(ii) under the age of 12 but, in the court’s opinion (taking account of the child’s 
age and maturity), capable of understanding the effect of the order,

that child,

(c) any person in whom parental responsibilities and parental rights are vested by 
virtue of the order,15

(d) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person,

(e) any person in whom were vested, immediately before a variation by virtue of this 
section of the order, parental responsibilities or parental rights which, by virtue of 20

the variation, vest in another person,

(f) any other person who claims an interest.

(3A) Subsection (3B) applies where the court exercises its power under subsection (2) to vary 
the ancillary provisions so as to vest, by virtue of paragraph (a) or (b) of subsection (1) 
of section 83C, in a person a parental responsibility or a parental right which, 25

immediately before the variation, vested in another person.

(3B) The court may include in the order as varied provision extinguishing the responsibility 
or right of that other person.

(3C) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the variation of a 
permanence order under this section as they apply to the making of such an order.30

(4) In subsections (1) and (2), “ancillary provisions” has the same meaning as in section 
83C.

(5) In this section, “vary” includes add to, omit, or amend; and “variation” is to be 
construed accordingly.

90 Amendment of order to grant authority for child to be adopted35

(1) This section applies where—

(a) a permanence order in respect of a child is in force, and

(b) the order does not include provision granting authority for the child to be adopted.
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(2) On the application of the local authority on whose application the order was made, the 
appropriate court may amend the order so as to include provision granting authority for 
the child to be adopted if (and only if)—

(a) the court is satisfied that the child has been placed for adoption, or is likely to be 
placed for adoption,5

(b) the court is satisfied that the condition in subsection (3) or subsection (4) is met, 
and

(c) the court considers that it would be better for the child that authority for the child 
to be adopted is granted than that it should not be granted.

(3) The condition is that each parent or guardian of the child understands what the effect of 10

making an adoption order would be and consents to the making of such an order in 
relation to the child.

(4) The condition is that the consent of each parent or guardian should be dispensed with on 
any of the grounds mentioned in section 83D.

(4A) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the amendment of a 15

permanence order under this section as they apply to the making of such an order.

(5) In subsections (3) and (4)––

“guardian”, in relation to a child in respect of whom a permanence order to which 
this section applies is in force, means a guardian—

(a) who has any parental responsibilities or parental rights in relation to the 20

child, or

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights,

“parent”, in relation to a child in respect of whom a permanence order to which 
this section applies is in force, means a parent—25

(a) who has any parental responsibilities or parental rights in relation to the 
child, or

(b) who, by virtue of the making of a previous such order, no longer has any 
such responsibilities or rights.

91 Proceedings30

(1) In any proceedings for variation of a permanence order by the local authority on whose 
application the order was granted, the appropriate court must permit any person who is 
affected by the order, and who wishes to make representations to the court, to do so.

(2) In any proceedings for variation of a permanence order by a person other than the local 
authority on whose application the order was granted, the appropriate court must permit 35

any person mentioned in subsection (3) who wishes to make representations to the court 
to do so.

(3) Those persons are—

(a) the local authority on whose application the permanence order was made,

(b) if the child in respect of whom the original order was made is—40

(i) aged 12 or over, or
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(ii) under the age of 12 but, in the court’s opinion (taking account of the child’s 
age and maturity), is capable of understanding the effect of the order,

that child,

(c) any person who has parental responsibilities or parental rights in relation to the 
child,5

(d) any person on whom a duty was imposed, or power conferred, by the order,

(e) any person in whom were vested, immediately before the making of the order, any 
parental responsibilities or parental rights which, by virtue of the making of the 
order, vest in another person,

(f) any person in whom were vested, immediately before a variation by virtue of 10

section 89 of the order, parental responsibilities or parental rights which, by virtue 
of the variation, vest in another person, and

(g) any other person who claims an interest.

(4) A person other than the local authority on whose application a permanence order was 
granted may not apply to the court for a variation of the order without first obtaining the 15

leave of the court.

(5) If the court is satisfied––

(a) that there has been a material change in the circumstances directly relating to any 
of the order’s provisions, or

(b) that for any other reason it is proper to allow the application to be made,20

it must grant that leave.

(6) In determining whether there has been a material change in circumstances, the court 
must have regard, in particular, to any aspect of—

(a) the welfare of the child in respect of whom the permanence order was made, and

(b) the circumstances of—25

(i) a parent, or the parents, of the child,

(ii) the child’s guardian, or

(iii) any person mentioned in paragraph (e) or (f) of subsection (3).

(7) In subsection (1), the reference to variation of a permanence order includes a reference 
to amendment of the order to include provision granting authority for the child to whom 30

the order relates to be adopted.

Orders and supervision requirements

91ZA Duty of children’s hearing to prepare report for court

(1) Subsection (2) applies where—

(a) an application is made for a permanence order, or variation of such an order, in 35

respect of a child,

(b) the application has not been determined (or, as the case may be, withdrawn or 
abandoned), and

(c) a children’s hearing proposes to—

(i) make a supervision requirement in respect of the child, or40

493



52 Adoption and Children (Scotland) Bill
Part 2—Permanence orders

(ii) modify, under paragraph (c) or (d) of subsection (9) of section 73 of the 
1995 Act, a supervision requirement that has been made in respect of the 
child.

(2) The children’s hearing must prepare for the court to which the application has been 
made a report containing such information as the Scottish Ministers may by regulations 5

prescribe.

(3) In subsection (1)(a), the reference to variation of a permanence order includes a 
reference to amendment of the order to include provision granting authority for the child 
to whom the order relates to be adopted.

91A Application: effect on supervision requirement10

(1) Subsection (2) applies where an application is made for a permanence order, or variation 
of such an order, in respect of a child.

(2) A supervision requirement in respect of the child may not be—

(a) made, or 

(b) modified under paragraph (c) or (d) of subsection (9) of section 73 of the 1995 15

Act,

until the application is determined (or, as the case may be, withdrawn or abandoned).

(3) Subsection (2) does not apply if the court to which the application is made refers the 
child’s case to the Principal Reporter (whether following receipt of a report under 
section 91ZA or otherwise).20

(4) In subsection (1), the reference to variation of a permanence order includes a reference 
to amendment of the order to include provision granting authority for the child to whom 
the order relates to be adopted.

(5) In subsection (3), “Principal Reporter” has the same meaning as in Part II of the 1995 
Act.25

91B Interim orders and revocation of supervision requirement

(1) Subsection (2) applies where an application is made for a permanence order, or variation 
of such an order, in respect of a child.

(2) The appropriate court may make such interim order as it thinks fit.

(3) Subsection (4) applies where—30

(a) the child in respect of whom an interim order is to be made is subject to a 
supervision requirement, and

(b) the court is satisfied that, were it to make an interim order in relation to the child, 
compulsory measures of supervision in respect of the child would no longer be 
necessary.35

(4) The court must make an order providing that, on the making of the interim order, the 
supervision requirement ceases to have effect.

(5) If—

(a) the child in respect of whom an interim order is made is subject to a supervision 
requirement, and40
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(b) the provisions of the order conflict, or are otherwise inconsistent, with the 
requirement,

the provisions of the order prevail.

(6) In subsection (1), the reference to variation of a permanence order includes a reference 
to amendment of the order to include provision granting authority for the child to whom 5

the order relates to be adopted.

Revocation and variation

93 Revocation

(1) The appropriate court may, on an application by a person mentioned in subsection (2), 
revoke a permanence order if satisfied that it is appropriate to do so in all the 10

circumstances of the case, including, in particular—

(a) a material change in the circumstances directly relating to any of the order’s 
provisions,

(b) any wish by the parent or guardian of the child in respect of whom the order was 
made to have reinstated any parental responsibilities or parental rights vested in 15

another person by virtue of the order.

(2) Those persons are—

(a) the local authority on whose application the order was made,

(b) any other person affected by the order who has obtained the leave of the court to 
apply for revocation of the order.20

(3) Subsections (4), (5)(a) and (b) and (6) of section 85 apply to the revocation of a 
permanence order under this section as they apply to the making of such an order.

92 Duty of local authority to apply for variation or revocation

(1) Subsection (2) applies where a local authority on whose application a permanence order 
was made determines that––25

(a) there has been a material change in the circumstances directly relating to any of 
the order’s provisions, and

(b) in consequence of that change, the order ought to be varied or revoked.

(2) The authority must, as soon as is reasonably practicable, apply to the appropriate court 
for variation or, as the case may be, revocation of the order.30

(3) In this section, “variation”, in relation to the permanence order, includes amendment of 
the order so as to include provision granting authority for the child to whom the order 
relates to be adopted; and “varied” is to be construed accordingly.

94 Revocation: order under section 11 of 1995 Act

(1) Subsection (2) applies where the appropriate court revokes a permanence order in 35

respect of a child.

(2) The court must consider whether to make an order under section 11 of the 1995 Act—

(a) imposing on a person specified in the order parental responsibilities in relation to 
the child, and
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(b) giving to such a person parental rights in relation to the child.

Notification requirements

94A Local authority to give notice of certain matters

(1) This section applies where—

(a) a permanence order includes provision granting authority for the child to be 5

adopted,

(b) after the order is made or, as the case may be, amended under section 90(2) so as 
to include that provision, an event mentioned in subsection (2) occurs, and

(c) the order has not been revoked under section 93(1). 

(2) Those events are—10

(a) the child is placed for adoption,

(b) an adoption order is made in respect of the child,

(c) the child ceases to be placed for adoption otherwise than on the making of an 
adoption order.

(3) As soon as is reasonably practicable after the occurrence of the event, the local authority 15

on whose application the permanence order was made must give notice of the event to 
any person falling within subsection (4).

(4) A person falls within this subsection if—

(a) the person consented under section 83D(1)(c)(i) or 90(3) to the making of the 
order,20

(b) the person’s consent to the making of the order was dispensed with under section 
83D(1)(c)(ii) or 90(4).

(5) The local authority need not comply with the requirement imposed by subsection (3) in 
relation to a person if the person has given notice to that effect to the authority.

Effect of subsequent adoption order on permanence order25

95 Effect of subsequent adoption order on permanence order

(1) Subsection (2) applies where—

(a) a permanence order is in force in respect of a child, and

(b) an adoption order is made in respect of the child.

(2) The permanence order ceases to have effect on the making of the adoption order.30

Restriction on making certain orders under 1995 Act

96 Restriction on making of orders under section 11 of 1995 Act

After section 11 of the 1995 Act insert the following section—

“11A Restriction on making of orders under section 11

(1) Subsection (2) applies where a permanence order (as defined in section 83A(2)35

of the Adoption and Children (Scotland) Act 2006 (asp 00)) is in force in 
respect of a child.
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(2) The court may not, under subsection (1) of section 11 of this Act, make an 
order such as is mentioned in any of paragraphs (a) to (e) of subsection (2) of 
that section.”.

Rules of procedure

97 Permanence orders: rules of procedure5

(1) Provision may be made by rules of court in respect of— 

(a) applications for permanence orders,

(b) applications for variation, or revocation, of permanence orders, 

(c) applications for leave to apply for such variation or revocation.

(2) In the case of an application for a permanence order containing a request that the order 10

include provision granting authority for the child to be adopted, or an application made 
by virtue of section 90(2), rules must require—

(a) any person mentioned in subsection (3)(a) to be notified of the matters mentioned 
in subsection (4), and

(b) the person mentioned in subsection (3)(b) (if he can be found) to be notified of the 15

matters mentioned in paragraphs (za) and (a) of subsection (4).

(3) Those persons are—

(a) every person who can be found and whose consent to the making of the order is 
required to be given or dispensed with under this Act or, if no such person can be 
found, any relative prescribed by the rules who can be found,20

(b) if the father of the child in relation to whom the order is to be made does not have, 
and has never had, parental responsibilities or parental rights in relation to the 
child, the father of the child.

(4) Those matters are—

(za) that the application has been made,25

(a) the date on which, and place where, the application will be heard,

(b) the fact that the person is entitled to be heard on the application,

(c) the fact that, unless the person wishes, or the court requires, the person need not 
attend the hearing.

(5) In subsection (1), any references to an application for variation of a permanence order 30

include references to an application to amend the order to include provision granting 
authority for the child to whom the order relates to be adopted.

PART 3

MISCELLANEOUS

Provisions applicable to adoption orders and permanence orders35

98 Notification of proposed application for order

(1) Subsection (2) applies where—

(a) a local authority—
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(i) proposes to make an application for a permanence order in respect of a 
child, or

(ii) becomes aware that an application for an adoption order in respect of a 
child in its area has been, or is to be, made,

(b) the father of the child is not married to the mother of the child on the relevant 5

date,

(c) the father, never having had parental responsibilities or parental rights in relation 
to the child, does not have such responsibilities or rights on the relevant date, and

(d) the authority—

(i) knows the identity and whereabouts of the father, or10

(ii) can, by taking such reasonable and practicable steps as are appropriate in 
the circumstances of the case, ascertain that information.

(2) The local authority must, on or after the relevant date—

(a) give notice to the father that—

(i) it proposes to apply for a permanence order, 15

(ii) an application for an adoption order has been made, or

(iii) an application for an adoption order is to be made,

as the case may be, and

(b) provide the father with prescribed information relating to the processes for 
applying for the order in question.20

(3) Where a local authority is required to give notice under subsection (2)(a)(i), it must give 
the notice at least 4 weeks before the application for the permanence order is made.

(4) Where a local authority is required to give notice under sub-paragraph (ii) or (iii) of 
subsection (2)(a), it must give the notice as soon as is reasonably practicable after it 
becomes aware that the application for an adoption order has been or, as the case may 25

be, is to be made.

(5) In this section—

(a) “relevant date” means—

(i) the date on which the local authority determines it will make the 
application mentioned in sub-paragraph (i) of subsection (1)(a), or30

(ii) the date on which the authority becomes aware of the application 
mentioned in sub-paragraph (ii) of that subsection,

as the case may be,

(b) “prescribed” means prescribed by regulations made by the Scottish Ministers.

99 Child subject to supervision requirement: duty to refer to Principal Reporter35

(1) Subsection (2) applies where—

(a) a child is subject to a supervision requirement,

(b) a registered adoption service is satisfied that the best interests of the child would 
be served by placing the child for adoption, and

498



Adoption and Children (Scotland) Bill 57
Part 3—Miscellaneous

(c) it intends to place the child for adoption.

(2) The registered adoption service must refer the child’s case to the Principal Reporter.

(3) The Scottish Ministers may make regulations specifying by reference to the occurrence 
of an event or events described in the regulations the period of time during which a 
referral under this section is to be made.5

(4) In subsection (2), “Principal Reporter” has the same meaning as in Part II of the 1995 
Act.

100 Making of adoption order no longer to be bar to making of contact order

In section 11 of the 1995 Act (court orders relating to parental responsibilities etc.), in 
subsection (3)—10

(a) in paragraph (a), sub-paragraph (iii) is repealed,

(b) after that paragraph insert—

“(aa) that application for a contact order is made with the leave of the court by 
a person whose parental responsibilities or parental rights in relation to 
the child were extinguished on the making of an adoption order;15

(ab) that application for an order under subsection (1) above (other than a 
contact order) is made by a person who has had, but for a reason other 
than is mentioned in subsection (4) below, no longer has, parental 
responsibilities or parental rights in relation to the child;”, and

(c) in paragraph (b), for “such application” substitute “application for an order under 20

subsection (1) above”.

101 Rules: appointment of curators ad litem and reporting officers

(1) In the case of an application for a relevant order in relation to a child, rules of court must 
provide for the appointment, in such cases as are prescribed by the rules—

(a) of a person to act as curator ad litem of the child on the hearing of the application, 25

with the duty of safeguarding the interests of the child in such manner as may be 
so prescribed, 

(b) of a person to act as reporting officer for the purpose of witnessing agreements to 
adoption and performing such other duties as may be so prescribed.

(2) Rules may in particular make provision—30

(a) enabling the reporting officer to be appointed before the application is made,

(b) enabling the court to appoint the same person to be curator ad litem and reporting 
officer.

(3) Rules may not make provision for—

(a) the appointment of a person who is employed by an adoption agency which has 35

placed a child for adoption to act as curator ad litem or reporting officer for the 
purposes of an application for an adoption order in respect of the child,

(b) the appointment of a person who is employed by a local authority which is 
making (or has made) an application for a permanence order to act as curator ad 
litem or reporting officer for the purposes of the application.40
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(4) A relevant order means—

(a) an adoption order,

(b) a permanence order, or

(c) an order under section 65.

102 Proceedings to be in private5

(1) Any proceedings before the court relating to applications under any of the provisions 
mentioned in subsection (2) must be heard and determined in private unless the court 
otherwise directs.

(2) Those provisions are—

(a) section 26,10

(b) section 31,

(c) section 32,

(d) section 65,

(e) section 83A, 

(f) section 89,15

(g) section 90, and

(h) section 92.

Care allowances: regulations

103 Allowances for care of certain children: regulations

(1) The Scottish Ministers may by regulations make provision about payments by a local 20

authority in respect of a child who falls within subsection (1A).

(1A) A child falls within this subsection if—

(a) the child is placed by the authority under section 26(1)(a) of the 1995 Act,

(b) the child is required by virtue of section 70(3)(a) of that Act to reside with a 
person other than a parent of the child, or25

(c) were the child not residing with a relative, the authority would be required by 
section 25(1) of that Act to provide accommodation for the child.

(2) Regulations under subsection (1) may in particular include provision for or in 
connection with—

(a) specifying descriptions of person to whom payments may be made,30

(b) specifying circumstances in which payments may be made,

(c) specifying rates of payment to be payable in such circumstances as may be 
specified in the regulations,

(d) where a rate is so specified—

(i) requiring local authorities to pay at least that rate in the circumstances so 35

specified,
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(ii) recommending that local authorities pay at least that rate (“the 
recommended rate”) in the circumstances so specified,

(e) where a recommended rate is payable, requiring local authorities which pay less 
than that rate to publish, in such manner as may be so specified, their reasons for 
doing so.5

(3) A child does not cease to fall within paragraph (a) of subsection (1A) by reason only of 
the making of a permanence order vesting parental responsibilities in a person who is a 
member of the family with whom the child was placed.

(4) A child does not fall within paragraph (c) of subsection (1A) if the relative is a guardian 
of the child.10

(5) It is immaterial for the purposes of paragraph (c) of subsection (1A) whether the relative 
has any parental rights or parental responsibilities in relation to the child.

Evidence and notices

104 Evidence of consent

(1) If a document signifying any consent which is required by this Act to be given is 15

witnessed in accordance with rules of court, it is sufficient evidence of the signature of 
the person by whom it was executed.

(2) A document signifying any such consent which purports to be witnessed in accordance 
with rules is to be presumed to be so witnessed and to have been executed and witnessed 
on the date and at the place specified in the document unless the contrary is shown.20

105 Service of notices etc.

Any notice or information required to be given under this Act may be given by post.

80 Admissibility of certain documents as evidence

Any document which is receivable as evidence of any matter—

(a) in England and Wales under section 77(4) and (5) of the 2002 Act, or25

(b) in Northern Ireland under Article 63(1) of the Northern Ireland Order,

is sufficient evidence in Scotland of the matter to which it relates.

PART 4

GENERAL

106 Rules of procedure30

(1) Provision may be made by rules of court in respect of any matter to be prescribed by 
rules made by virtue of this Act and dealing generally with all matters of procedure.

(2) In the case of an application for an adoption order, the rules must require—

(a) any person mentioned in subsection (3) to be notified of the matters mentioned in 
subsection (4), and35

(b) the person mentioned in subsection (5) (if he can be found) to be notified of the 
matters mentioned in paragraphs (za) and (a) of subsection (4).
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(3) Those persons are—

(a) every person who can be found and whose consent to the making of the order is 
required to be given or dispensed with under this Act or, if no such person can be 
found, any relative prescribed by rules who can be found,

(b) every person who has consented to the making of the order under section 20 of the 5

2002 Act (and has not withdrawn the consent) unless the person has given a notice 
under subsection (4)(a) of that section which has effect,

(c) every person who, if leave were given under section 33(8), would be entitled to 
oppose the making of the order.

(4) Those matters are—10

(za) that the application has been made,

(a) the date on which, and place where, the application will be heard,

(b) the fact that the person is entitled to be heard on the application, and

(c) the fact that, unless the person wishes, or the court requires, the person need not 
attend the hearing.15

(5) The person is the father of the child to be adopted if he does not have, and has never 
had, parental responsibilities or parental rights in relation to the child.

(6) In the case of an application under section 65, rules of court must require every person 
who can be found, and whose consent to the making of the order would be required if 
the application were for an adoption order (other than a Convention adoption order) to 20

be notified of the matters mentioned in subsection (4).

107 Offences by bodies corporate and partnerships

(1) Where an offence under this Act committed by a body corporate is proved to have been 
committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a relevant person, the relevant person as well as the body corporate is guilty of 25

the offence and is liable to be proceeded against and punished accordingly.

(2) Where the affairs of a body corporate are managed by its members, subsection (1)
applies in relation to the acts and defaults of a member in connection with the member’s 
functions of management as if the member were a relevant person.

(3) Where an offence under this Act committed by a partnership is proved to have been 30

committed with the consent or connivance of, or to be attributable to any neglect on the 
part of, a partner, the partner as well as the partnership is guilty of the offence and is 
liable to be proceeded against and punished accordingly.

(4) In this section, “relevant person”, in relation to a body corporate, means a director, 
manager, secretary or other similar officer of the body, or a person purporting to act in 35

any such capacity.

108 Ancillary provision

(1) The Scottish Ministers may by order make such incidental, supplementary, 
consequential, transitory, transitional or saving provision as they consider necessary for 
the purposes of, in consequence of or for giving full effect to this Act or any provision 40

of it.

(2) An order under subsection (1) may modify any enactment (including this Act).
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109 Orders and regulations

(1) Any power conferred by this Act on the Scottish Ministers or the Registrar General to 
make orders or regulations is exercisable by statutory instrument.

(2) Any power conferred by this Act on the Scottish Ministers or the Registrar General to 
make orders or regulations—5

(a) may be exercised so as to make different provision for different purposes,

(b) includes power to make such incidental, supplementary, consequential, transitory, 
transitional or saving provision as the Scottish Ministers consider appropriate or, 
as the case may be, the Registrar General considers appropriate.

(3) Any power conferred by this Act on the Scottish Ministers to make orders or regulations 10

(as well as being exercisable in relation to all cases to which it extends) may be 
exercised in relation to—

(a) those cases subject to specified exceptions, or

(b) a particular case or class of case.

(4) Subject to subsection (5), a statutory instrument containing an order or regulations made 15

under this Act (other than an order under section 113) is subject to annulment in 
pursuance of a resolution of the Scottish Parliament.

(5) A statutory instrument containing—

(b) regulations under––

(i) section 1B which includes provision amending subsection (1C) or (1D) of 20

section 1,

(ia) section 40(1),

(ib) section 78(1),

(c) an order under section 108(1) which includes provision modifying an Act or an 
Act of the Scottish Parliament,25

is not to be made unless a draft of the instrument has been laid before, and approved by 
resolution of, the Scottish Parliament.

(6) In this section, “Registrar General” has the meaning given by section 63(1).

110 Meaning of “appropriate court”

(1) In this Act, “appropriate court”, as respects any application made by virtue of this Act, is 30

to be construed as follows.

(2) If the application relates to a child who is in Scotland when the application is made, the 
appropriate court is—

(a) the Court of Session, or

(b) the sheriff court of the sheriffdom within which the child is.35

(3) If—

(a) the application is for—

(i) an adoption order, or
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(ii) a permanence order seeking provision granting authority for the child to 
whom the order relates to be adopted, and

(b) the child is not in Scotland when the application is made,

the appropriate court is the Court of Session.

111 Interpretation5

(1) In this Act, unless the context otherwise requires—

“the 1995 Act” means the Children (Scotland) Act 1995 (c.36),

“the 2002 Act” means the Adoption and Children Act 2002 (c.38),

“the Northern Ireland Order” means the Adoption (Northern Ireland) Order 1987 
(S.I. 1987/2203),10

“adoption agency”—

(a) means—

(i) a local authority, or

(ii) a registered adoption service, and

(b) in sections 15, 17, 18, 20, 64 and 11 includes—15

(i) an adoption agency within the meaning of section 2(1) of the 2002 
Act (adoption agencies in England and Wales), and

(ii) an adoption agency within the meaning of Article 3 of the Northern 
Ireland Order (adoption agencies in Northern Ireland),

“adoption order” has the meaning given by section 30(1),20

“adoption society” means a body of persons whose functions consist of or include 
the making of arrangements for or in connection with the adoption of children,

“adoption support services” has the meaning given by section 1(1D),

“applicant”, in sections 16 to 19 and 36, has the meaning given by section 15(2),

“British Islands” means the United Kingdom, the Channel Islands and the Isle of 25

Man,

“child” means a person who is under the age of 18,

“compulsory measures of supervision” has the same meaning as in Part II of the 
1995 Act,

“the Convention” means the Convention on Protection of Children and Co-30

operation in respect of Intercountry Adoption, concluded at the Hague on 29th 
May 1993,

“Convention adoption” means an adoption effected under the law of a Convention 
country outwith the British Islands and certified in pursuance of Article 23(1) of 
the Convention,35

“Convention adoption order” means an adoption order which, by virtue of 
regulations under section 1 of the Adoption (Intercountry Aspects) Act 1999 
(c.18), is made as a Convention adoption order,

“Convention country” means any country or territory in which the Convention is 
in force,40
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“guardian”, in relation to a child, means a person appointed by deed or will or by 
a court of competent jurisdiction to be the guardian of the child,

“local authority” means a council constituted under section 2 of the Local 
Government etc. (Scotland) Act 1994 (c.39),

“notice” means notice in writing,5

“overseas adoption” has the meaning given by section 73,

“parental responsibilities” and “parental rights” have the meanings respectively 
given by sections 1(3) and 2(4) of the 1995 Act (analogous expressions being 
construed accordingly),

“permanence order” has the meaning given by section 83A(2),10

“registered adoption service” has the meaning given by section 1(5),

“registered adoption society” has the meaning given by section 2(2) of the 2002 
Act,

“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt
of the child (in each case, whether or not by affinity, and in the cases of a brother, 15

sister, uncle or aunt, whether of the full-blood or half-blood); and includes a civil 
partner of any such grandparent, brother, sister, uncle or aunt,

“relevant family” has the meaning given by section 51(7); and “member”, in 
relation to a relevant family, is to be construed accordingly,

“supervision requirement” has the meaning given by section 93(1) of the 1995 20

Act,

“voluntary organisation” means a body other than a public or local authority the 
activities of which are not carried on for profit.

(2) In this Act, unless the context otherwise requires, references to adoption are to the 
adoption of children, wherever they may be habitually resident, effected under the law 25

of any country or territory, whether within or outwith the British Islands.

(3) In this Act, references to an adoption service include references to part of such a service.

(3A) In this Act, references, in relation to a child, to being looked after by a local authority 
are to be construed in accordance with section 17(6) of the 1995 Act.

(4) In this Act, references to a relevant couple are to be construed in accordance with 30

section 31(3).

(5) Subject to subsection (6), for the purposes of this Act, a person is deemed to make 
arrangements for the adoption of a child if—

(a) the person enters into or makes any agreement or arrangement for, or for 
facilitating, the adoption of the child by any other person (whether the adoption is 35

effected or intended to be effected in Great Britain or elsewhere),

(b) the person initiates or takes part in any negotiations the purpose or effect of which 
is the conclusion of any such agreement or the making of any such arrangement, 
or

(c) the person causes another person to act as mentioned in paragraph (a) or (b).40
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(6) The making under section 70 of the 1995 Act by a children’s hearing of a supervision 
requirement which, in respect that it provides as to where the child is to reside, 
facilitates an adoption agency’s placing the child for adoption does not constitute the 
making of such arrangements.

112 Minor and consequential amendments and repeals5

(1) Schedule 2 (which contains minor amendments and amendments consequential on the 
provisions of this Act) has effect.

(2) The enactments mentioned in the first column in schedule 3 (which include enactments 
that are spent) are repealed to the extent set out in the second column.

113 Short title and commencement10

(1) This Act may be cited as the Adoption and Children (Scotland) Act 2006.

(2) The provisions of this Act (except this section and sections 108 and 109) come into 
force on such day as the Scottish Ministers may by order appoint.

(3) An order under subsection (2) may appoint different days for different purposes.
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SCHEDULE 1
(introduced by section 59)

REGISTRATION OF ADOPTIONS

Registration of adoption orders

1 (1) Every adoption order must contain a direction to the Registrar General to make in the 5

Adopted Children Register an entry in the form prescribed by regulations made by the 
Registrar General with the approval of the Scottish Ministers.

(2) For the purposes of compliance with the requirements of sub-paragraph (1)—

(a) where the precise date of the child’s birth is not proved to the satisfaction of the 
court—10

(i) the court is to determine the probable date of the child’s birth, and 

(ii) the date so determined is to be specified in the adoption order as the date of 
the child’s birth,

(b) where the country of birth of the child is not proved to the satisfaction of the 
court—15

(i) if it appears probable that the child was born in a part of the British Islands, 
the child is to be treated as having been born in Scotland,

(ii) in any other case, the particulars of the country of birth may be omitted 
from the adoption order and from the entry in the Adopted Children 
Register,20

(c) where—

(i) the application for the adoption order specifies a name (or names) and 
surname as being those of the child, that name (or those names) and 
surname are to be recorded in the adoption order as the name (or names) 
and surname of the child,25

(ii) no name (or names) or surname is so specified, the original name (or 
names) of the child and the surname of the applicant are to be recorded in 
the adoption order as the name (or names) and surname of the child.

2 (1) Sub-paragraph (2) applies where—

(a) on an application to the appropriate court for an adoption order in respect of a 30

child, the identity of the child with a child to whom an entry in the register of 
births relates is proved to the satisfaction of the court, and

(b) the child has not previously been the subject of an adoption order made by a court 
in Scotland under this Act or any enactment at the time in force.

(2) Any adoption order made in pursuance of the application must contain a direction to the 35

Registrar General to secure that the entry in the register of births is marked with the 
word “Adopted”.

3 Where an adoption order is made in respect of a child who has previously been the 
subject of an adoption order made by a court in Scotland under this Act or any 
enactment at the time in force, the order must contain a direction to the Registrar 40

General to secure that the previous entry in the Adopted Children Register is marked 
with the word “Re-adopted”.
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4 (1) Where an adoption order is made, the clerk of the court which made the order must 
secure that the order is communicated to the Registrar General.

(2) As soon as is reasonably practicable after receipt of the communication, the Registrar 
General must secure that the direction contained in the order is complied with.

Registration of adoptions in other parts of the British Islands5

5 (1) Sub-paragraphs (2) and (3) apply where the Registrar General is notified by the 
authority maintaining a register of adoptions in a part of the British Islands outwith 
Scotland that an order has been made in that part authorising the adoption of a child.

(2) If an entry in the register of births (and no entry in the Adopted Children Register) 
relates to the child, the Registrar General must secure that the entry is marked with the 10

word “Adopted” followed by the name, in brackets, of the part of the British Islands in 
which the order was made.

(3) If an entry in the Adopted Children Register relates to the child, the Registrar General
must mark the entry with the word “Re-adopted” followed by the name, in brackets, of 
the part of the British Islands in which the order was made.15

(4) Where, after an entry in either of the registers mentioned in sub-paragraphs (2) and (3)
has been so marked, the Registrar General is notified by the authority concerned that—

(a) the order has been quashed,

(b) an appeal against the order has been allowed, or

(c) the order has been revoked,20

the Registrar General must secure that the marking is cancelled.

(5) Where the marking of an entry in a register is cancelled under sub-paragraph (4), an 
extract of the entry is not to be treated as accurate unless both the marking and the 
cancellation are omitted from it.

(6) This paragraph applies in relation to orders corresponding to orders under section 65 as 25

it applies in relation to orders authorising the adoption of a child except that any 
marking of an entry required by virtue of this sub-paragraph is to consist of the words 
“proposed foreign adoption” or, as the case may require, “proposed foreign re-adoption” 
followed by the name, in brackets, of the part of the British Islands in which the order 
was made.30

Registration of other adoptions

6 (1) If the Registrar General is satisfied, on an application under this paragraph, that the 
Registrar General has sufficient particulars relating to a child adopted under a registrable 
foreign adoption to enable an entry to be made in the Adopted Children Register for the 
child, the Registrar General must make the entry accordingly.35

(2) If the Registrar General is also satisfied that an entry in the register of births relates to 
the child, the Registrar General must secure that the entry in that register is marked 
“Adopted” or “Re-adopted”, as the case may be, followed by the name, in brackets, of 
the country in which the adoption was effected.

(3) An application under this paragraph must be made in the prescribed manner by a 40

prescribed person and the applicant must provide the prescribed particulars.
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(4) An entry made in the Adopted Children Register by virtue of this paragraph must be 
made in the prescribed form.

(5) In this paragraph—

“prescribed” means prescribed by regulations made by the Registrar General with 
the approval of the Scottish Ministers,5

“registrable foreign adoption” means an adoption which satisfies prescribed 
requirements and which is—

(a) a Convention adoption, or

(b) an overseas adoption.

Amendment of orders and rectification of registers10

7 (1) The court by which an adoption order has been made may, on the application of the 
adopter or the adopted person, amend the order by the correction of any error in the 
particulars contained in it.

(2) The court by which an adoption order has been made may, if satisfied on the application 
of the adopter or the adopted person that before the expiry of the period of one year 15

beginning with the date of the order any new name—

(a) has been given to the adopted person (whether in baptism or otherwise), or

(b) has been taken by the adopted person,

in place of or in addition to a name specified in the particulars required to be entered in 
the Adopted Children Register in pursuance of the order, amend the order by 20

substituting or, as the case may be, adding that name in those particulars.

(3) The court by which an adoption order has been made may, if satisfied on the application 
of any person concerned that a direction for the marking of an entry in the register of 
births or the Adopted Children Register included in the order in pursuance of paragraph 
2 or 3 was wrongly so included, revoke that direction.25

(4) Where an adoption order is amended or a direction revoked under sub-paragraphs (1) to 
(3), the clerk of the court must secure that the amendment is communicated in the 
prescribed manner to the Registrar General.

(5) As soon as is reasonably practicable after receipt of the communication, the Registrar 
General must secure that—30

(a) the entry in the Adopted Children Register is amended accordingly, or

(b) the marking of the entry in the register of births or the Adopted Children Register 
is cancelled,

as the case may be.

(6) Where an adoption order is quashed or an appeal against an adoption order allowed by 35

any court, the court must give directions to the Registrar General to secure that—

(a) any entry in the Adopted Children Register, and 

(b) any marking of an entry in that register or, as the case may be, the register of 
births,

which was effected in pursuance of the order is cancelled.40
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(7) Where an adoption order has been amended, any extract of the relevant entry in the 
Adopted Children Register which may be issued in pursuance of section 60 must be a 
copy of the entry as amended, without the reproduction of—

(a) any note or marking relating to the amendment, or

(b) any matter cancelled in pursuance of it.5

(8) Where the marking of an entry is cancelled, an extract of the entry is not to be treated as 
accurate unless both the marking and the cancellation are omitted from it.

(9) If the Registrar General is satisfied—

(a) that a registrable foreign adoption (as defined in sub-paragraph (5) of paragraph 6) 
has ceased to have effect (whether on annulment or otherwise), or10

(b) that any entry or mark was erroneously made in pursuance of that paragraph in the 
Adopted Children Register or the register of births,

the Registrar General may secure that such alterations are made in those registers as the 
Registrar General considers are required in consequence of the adoption ceasing to have 
effect or to correct the error.15

(10) Where an entry in such a register is amended in pursuance of sub-paragraph (9), an 
extract of the entry is not to be treated as accurate unless it shows the entry as amended 
but without indicating that it has been amended.

(11) In this paragraph, “prescribed” means prescribed by regulations made by the Registrar 
General with the approval of the Scottish Ministers.20

Marking of entries on re-registration of birth

8 Without prejudice to any other provision of this Act, where—

(a) an entry in the register of births has been marked in accordance with paragraph 5
or 6, and

(b) the birth is re-registered under section 20(1) of the Registration of Births, Deaths 25

and Marriages (Scotland) Act 1965 (c.49),

the entry made on re-registration must be marked in the same way.

SCHEDULE 2
(introduced by section 112(1))

MINOR AND CONSEQUENTIAL AMENDMENTS30

Succession (Scotland) Act 1964 (c.41)

A1(1) The Succession (Scotland) Act 1964 is amended as follows.

(2) In section 23 (treatment of adopted person for purposes of succession etc.)—

(a) in subsection (3), after “1978” insert “or in the Adoption and Children (Scotland) 
Act 2006 (asp 00)”, and35

(b) in subsection (5)—

(i) the words from “has” to “this Act)” become paragraph (a) of that 
subsection, and
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(ii) after that paragraph, insert “; and

(b) includes an adoption order within the meaning of section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00);”.

(3) In subsection (1) of section 37 (exclusion of certain matters from operation of Act), after 
“1978” insert “or the Adoption and Children (Scotland) Act 2006 (asp 00)”.5

Social Work (Scotland) Act 1968 (c.49)

B1(1) The Social Work (Scotland) Act 1968 is amended as follows.

(2) In section 5 (powers of Scottish Ministers)—

(a) in subsection (1B), after paragraph (p) insert—

“(q) the Adoption and Children (Scotland) Act 2006 (asp 00).”, 10

(b) in subsection (2)(c), for “and (p)” substitute “, (p) and (q)”, and

(c) in subsection (5), for the words from “has” to the end of the subsection substitute 
“means a person who is under the age of 18.”.

(3) In subsection (1)(b) of section 6A (inquiries), for “section 65 of the Adoption (Scotland) 
Act 1978” substitute “section 111(1) of the Adoption and Children (Scotland) Act 2006 15

(asp 00)”.

(4) In subsection (3A) of section 10 (assistance to voluntary organisations etc. for social 
work), after “adoption” insert “support”.

Foster Children (Scotland) Act 1984 (c.56)

C1 In subsection (5)(a) of section 2 of the Foster Children (Scotland) Act 1984 (exceptions 20

to section 1), for “section 1 of the Adoption (Scotland) Act 1978” substitute “section 
111(1) of the Adoption and Children (Scotland) Act 2006 (asp 00)”.

Child Abduction and Custody Act 1985 (c.60)

D1 In paragraph 5 of Schedule 3 to the Child Abduction and Custody Act 1985 (custody 
orders), after sub-paragraph (vi), insert—25

“(vii) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00);

(viii) a permanence order (as defined in subsection (2) of section 83A of 
that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection.”.30

Family Law Act 1986 (c.55)

E1 In subsection (1)(b) of section 1 of the Family Law Act 1986 (orders to which Part 1 
applies), after sub-paragraph (ix), insert—

“(x) an adoption order (as defined in section 30(1) of the Adoption and 
Children (Scotland) Act 2006 (asp 00);35

(xi) a permanence order (as defined in subsection (2) of section 83A of 
that Act) which includes provision such as is mentioned in 
paragraph (c) of that subsection”.
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Human Fertilisation and Embryology Act 1990 (c.37)

F1 In subsection (10) of section 30 of the Human Fertilisation and Embryology Act 1990
(parental orders in favour of gamete donors), after “1987” add “and the Adoption and 
Children (Scotland) Act 2006 (asp 00)”.

Child Support Act 1991 (c.48)5

G1 In subsection (3) of section 26 of the Child Support Act 1991 (disputes about 
parentage), after “1978” insert “or Chapter 3 of Part 1 of the Adoption and Children 
(Scotland) Act 2006 (asp 00)”.

Civil Evidence (Family Mediation) (Scotland) Act 1995 (c.6)

H1 In sub-paragraph (iii) of section 2(1)(d) of the Civil Evidence (Family Mediation) 10

(Scotland) Act 1995 (exceptions to general rule of inadmissibility), for the words from 
“an” to the end of the sub-paragraph substitute “the making of an adoption order (as 
defined in section 31(1) of the Adoption and Children (Scotland) Act 2006 (asp 00))”.

Children (Scotland) Act 1995 (c.36)

1 (1) The Children (Scotland) Act 1995 is amended as follows.15

(2) In section 11 (court orders relating to parental responsibilities etc.)—

(a) in subsection (4)—

(i) for “(3)(a)(iii)” substitute “(3)(ab)”, and

(ii) after paragraph (a) insert “or”,

(b) in subsection (5), after “(3)(a)” insert “and (ab)”, and20

(c) in subsection (6), for the words from “have” to the end substitute “has the 
meaning given by section 111 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”.

(2A) In subsection (1) of section 15 (interpretation of Part 1), in the definition of “parent”, 
after “30” insert “and Chapter 3 of Part 1 of the Adoption and Children (Scotland) Act 25

2006 (asp 00)”.

(3) In subsection (6) of section 17 (duty of local authority to child looked after by 
authority)—

(a) the word “or” after paragraph (c) is repealed, and

(b) after paragraph (d) add “; or30

(e) in respect of whom a permanence order has, on an application by them 
under section 83A of the Adoption and Children (Scotland) Act 2006 
(asp 00), been made and has not ceased to have effect.”.

(3A) In section 44 (prohibition of publication of proceedings at children’s hearing), at end 
insert—35

“(6) The requirements of subsection (1) do not apply in relation to the publication 
by or on behalf of a local authority or an adoption agency (within the meaning 
of the Adoption and Children (Scotland) Act 2006 (asp 00)) of information 
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about a child for the purposes of making arrangements in relation to the child 
under this Act or that Act.”. 

(3B) In subsection (2) of section 54 (reference to the Principal Reporter by court)—

(a) in paragraph (c), for the words from “Adoption” to the end of the paragraph, 
substitute “Adoption and Children (Scotland) Act 2006 (asp 00)”, and5

(b) after that paragraph, insert—

“(ca) proceedings for the making, variation or revocation of a permanence 
order under that Act in respect of a child who is not subject to a 
supervision requirement;”.

(4) In section 73 (duration and review of supervision requirement)—10

(a) in subsection (4), in paragraph (c), for the words from “applying” in sub-
paragraph (i) to the end of that paragraph substitute—

“(i) applying under section 83A of the Adoption and Children 
(Scotland) Act 2006 (asp 00) (“the 2006 Act”) for a permanence 
order;15

(ii) applying under section 89 of the 2006 Act for variation of such an 
order;

(iii) applying under section 90 of the 2006 Act for amendment of such 
an order;

(iv) applying under section 93 of the 2006 Act for revocation of such 20

an order; or

(v) placing the child for adoption,

and they intend to make any such application or to place the child for 
adoption.”,

(b) after that subsection insert—25

“(4A) The Scottish Ministers may make regulations specifying by reference to the 
occurrence of an event or events described in the regulations the period of time 
during which a referral under subsection (4)(c) is to be made.”,

(c) in subsection (5), for “section 12 of the said Act of 1978” substitute “section 31 or 
32 of the 2006 Act”,30

(d) in subsection (8), in paragraph (a), after sub-paragraph (iv) insert—

“(iva)the case has been referred to him under section 91A(3) or 99 of the 
Adoption and Children (Scotland) Act 2006 (asp 00),”,

(e) in subsection (13)—

(i) for the words from “section”, where it first occurs, to “1978” substitute 35

“section 83A of the 2006 Act”, and

(ii) for “section 12” substitute “section 31 or 32”, 

(f) after subsection (13) insert—

“(13A)A report drawn up under subsection (13) shall be in such form as may be 
prescribed by the Scottish Ministers.”, and40

(g) in subsection (14), for the words from “section”, where it first occurs, to “1978”, 
substitute “section 31, 32 or 83A of the 2006 Act”. 
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(5) In subsection (2) of section 93 (interpretation of Part 2), after paragraph (b) of the 
definition of “relevant person” insert—

“(ba) any person in whom parental responsibilities or parental rights are vested 
by, under or by virtue of a permanence order (as defined in section 
83A(2) of the Adoption and Children (Scotland) Act 2006 (asp 00));”.5

(6) In paragraph (a) of subsection (1) of section 101 (panel for curators ad litem, reporting 
officers and safeguarders), for “under section 58 of the Adoption (Scotland) Act 1978” 
substitute “by virtue of section 101 of the Adoption and Children (Scotland) Act 2006 
(asp 00)”.

(7) In paragraph 4 of Schedule 3 (transitional provisions and savings), for sub-paragraph (e) 10

substitute—

“(e) the making of an adoption order (as defined in section 30(1) of the 
Adoption and Children (Scotland) Act 2006 (asp 00)) in respect of the 
child;

(f) the making of a permanence order (as defined in subsection (2) of 15

section 83A of that Act) which includes provision such as is mentioned 
in paragraph (c) of that subsection in respect of the child.”.

Adoption (Intercountry Aspects) Act 1999 (c.18)

1A In section 1 of the Adoption (Intercountry Aspects) Act 1999 (regulations giving effect 
to the Convention on Protection of Children and Co-operation in respect of Intercountry 20

Adoption), after subsection (6) add—

“(7) References in this section to enactments include references to Acts of the 
Scottish Parliament.”.

Regulation of Care (Scotland) Act 2001 (asp 8)

3 (1) The Regulation of Care (Scotland) Act 2001 is amended as follows.25

(6) In paragraph (a) of subsection (3) of section 21 (offences in relation to registration under 
Part 1), for “section 11 of the Adoption (Scotland) Act 1978 (c.28)” substitute “section 
11(1), (3) or (4) of the Adoption and Children (Scotland) Act 2006 (asp 00)”.

(7) In paragraph (b) of subsection (6) of section 25 (inspections), at the end of the paragraph 
add “or section 5 or 39 of the Adoption and Children (Scotland) Act 2006 (asp 00)”.30

(9) In subsection (1) of section 77 (interpretation), in paragraph (a) of the definition of 
“child”, for “in section 65(1) of the Adoption (Scotland) Act 1978 (c.28)” substitute “by 
section 111(1) of the Adoption and Children (Scotland) Act 2006 (asp 00)”.

Adoption and Children Act 2002 (c.38)

4 In paragraph (a) of subsection (3) of section 123 of the Adoption and Children Act 2002 35

(restriction on advertisements etc.), after “(N.I. 22)” insert “ or section 11 or 66 of the 
Adoption and Children (Scotland) Act 2006 (asp 00)”.

Income Tax (Trading and Other Income) Act 2005 (c.5)

5 In section 745 of the Income Tax (Trading and Other Income) Act 2005—
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(a) in paragraph (a), for the words from “or”, where it first occurs, to “court)” 
substitute “which is an excepted payment by virtue of paragraph (a) or (c) of 
subsection (2) of section 14 of the Adoption and Children (Scotland) Act 2006 
(asp 00),

(b) in paragraph (b), for the words from “under” to the end of the paragraph,5

substitute “which are excepted payments by virtue of paragraph (b) of that 
subsection,”, and

(c) in paragraph (d), for “section 51A” substitute “section 77”.

Joint Inspection of Children’s Services and Inspection of Social Work Services (Scotland) Act 
2006 (asp 3)10

6 In subsection (2) of section 7 of the Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Act 2006 (interpretation), after paragraph 
(p) add—

“(q) the Adoption and Children (Scotland) Act 2006 (asp 00);”.
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SCHEDULE 3
(introduced by section 112(2))

REPEALS

Enactment Extent of repeal

  5

10

15

20

25

30

Social Work (Scotland) Act 1968 
(c.49)

Children Act 1975 (c.72)

Adoption (Scotland) Act 1978 (c.28)

Health and Social Services and 
Social Security Adjudications Act 
1983 (c.41)

Foster Children (Scotland) Act 1984 
(c.56)

Child Abduction and Custody Act 
1985 (c.60)

Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985 
(c.73)

Law Reform (Parent and Child) 
(Scotland) Act 1986 (c.9)

Incest and Related Offences 
(Scotland) Act 1986 (c.36)

Family Law Act 1986 (c.55)

Children Act 1989 (c.41)

Human Fertilisation and 
Embryology Act 1990 (c.37)

Age of Legal Capacity (Scotland) 
Act 1991 (c.50)

Local Government etc. (Scotland) 
Act 1994 (c.39)

In section 5(1B), paragraph (i) and the word “and” 
after paragraph (o).

In section 107(1), the definition of “adoption 
society”.

The whole Act except Part IV.

In Schedule 2, paragraphs 38 to 45.

In section 2(5)(a), the words “and possession”.
In Schedule 2, paragraphs 6 and 7.

In Schedule 3, paragraph 5(ii) and (iia).

Sections 27 and 28.

In Schedule 1, paragraph 18.

In Schedule 1, paragraph 5.

Section 1(1)(b)(ii) and (iii).
In Schedule 1, paragraph 31.

Section 88(2).
In Schedule 10, Part 2.

In section 30(10), the word “and”.
In Schedule 4, paragraph 6.

In subsection (3) of section 2, the words from “; 
and accordingly” to the end of the subsection.
In Schedule 1, paragraph 36.

In Schedule 13, paragraph 111.
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Enactment Extent of repeal

5

10

15

20

25

30 

35

Civil Evidence (Family Mediation) 
(Scotland) Act 1995 (c.6)

Children (Scotland) Act 1995 (c.36)

Adoption (Intercountry Aspects) Act 
1999 (c.18)

Care Standards Act 2000 (c.14)

Regulation of Care (Scotland) Act 
2001 (asp 8)

Adoption and Children Act 2002 
(c.38)

Human Fertilisation and 
Embryology (Deceased Fathers) Act 
2003 (c.24)

Income Tax (Trading and Other 
Income) Act 2005 (c.5)

Joint Inspection of Children’s 
Services and Inspection of Social 
Work Services (Scotland) Act 2006 
(asp 3)

Section 2(1)(d)(iv).

In section 11, in subsection (4), paragraphs (b) and 
(d) and the word “or” immediately preceding 
paragraph (d); and, in subsection (6), the words 
““adoption agency” and”.
In section 16(4)(b)(i), the words “a parental 
responsibilities order,”.
In section 26(1)(a), the words from “on” to 
“determine”.
Sections 86 to 89.
In section 93(1), the definition of parental 
responsibilities order.
Sections 94 to 98.
Schedule 2.

Sections 3, 5, 6, 8, 9, 11 to 13 and 18(2).
In Schedule 2, paragraphs 2(a) and 4.

In Schedule 4, paragraph 6.

Section 21(3)(b) and the word “or” immediately 
preceding it.
In section 25(6)(b), the words “section 9 of the 
Adoption (Scotland) Act 1978 (c.28) or”.
In schedule 3, paragraph 7.

In section 123(3), the words “section 11 or 50 of 
the Adoption (Scotland) Act 1978 (c.28) or”.
Sections 132 to 134.
In Schedule 3, paragraphs 21 to 35 and 84.

In the Schedule, paragraph 11.

Section 745(c).

Section 7(2)(h).
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